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petition-Simon Affirmation in opposition to Leeward's motion and in support of 
AUA's cross-motion, # 5 Exhibit Exhibit D of Exhibit D to LAS affirmation tn 
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to LAS affirmation in support of petition-Simon Affirmation in opposition to 
Leeward's motion and in support of AUA's cross-motion, # 14 Exhibit Exhibit M of 
Exhibit D to LAS affirmation in support of petition-Simon Affirmation in 
opposition to Leeward's motion and in support of AUA's cross-motion, # 15 Exhibit 
Exhibit N of Exhibit D to LAS affirmation in support of petition-Simon 
Affirmation in opposition to Leeward's motion and in support of AUA's cross- 
motion, # 16 Exhibit Exhibit A of Exhibit D.to LAS affirmation in support of 
petition-Simon Affirmation in opposition to Leeward's motion and in support of 
AUA's cross-motioO, # 17 Exhibit Exhibit P of Exhibit D to LAS affirmation in 
support of petition-Simon Affirmation in opposition to Leeward's motion and in 
support of AUA's cross-motion, # 18 Exhibit Exhibit Q of Exhibit D to LAS 
affirmation in support of petition-Simon Affirmation in opposition to Leeward's 
motion and in support of AUA's cross-motion, # 19 Exhibit Exhibit R of Exhibit D 
to LAS affirmation tn support of petition-Simon Affirmation in opposition to 
Leeward's motion and in support of AUA's cross-motion, # 20 Exhibit Exhibit S of 
Exhibit D to LAS affirmation in support of petition-Simon Affirmation in 
opposition to Leeward's motion and in support of AUA's cross-motion, # 21 Exhibit 
Exhibit T of Exhibit D to LAS affirmation in support of petition-Simon Affirmation 
in opposition to Leeward's motion and in support of AUA's cross-motion, # 22 
Exhibit Exhibit U of Exhibit D to LAS affirmation in support of petition-Simon 
Affirmation in opposition to Leeward's motion and in support of AUA's cross- 
motion, # 23 Exhibit Exhibit V of Exhibit D to LAS affirmation in support of 
petition-Simon Affirmation in opposition to Leeward's motion and in support of 
AUA's cross-motion, # 24 Exhibit Exhibit W of Exhibit D to LAS affirmation in 
support of petition-Stmon Affirmation tn opposition to Leeward's motion and in 
support of AUA's cross-motion, # 25 Exhibit Exhibit X of Exhibit D to LAS 
affirmation in support of petition-Simon Affirmation in opposition to Leeward's 
motion and in support of AUA's cross-motion, # 26 Exhibit Exhibit Y of Exhibit D 
to LAS affirmation in support of petition-Simon Affirmation in opposition to 
Leeward's motion and in support of AUA's cross-motion, # 27 Exhibit Exhibit Z of 
Exhibit D to LAS affirmation in support of petition-Simon Affirmation in 
opposition to Leeward's motion and in support of AUA's cross-motion, # 28 Exhibit 
Exhibit AA of Exhibit D to LAS affirmation in support of petition-Simon 
Affirmation in opposition to Leeward's motion and in support of AUA's cross- 
motion, # 29 Exhibit Exhibit BB of Exhibit D to LAS affirmation in support of 
petition-Simon Affirmation in opposition to Leeward's motion and in support of 
AUA's cross-motion, # 30 Exhibit Schedule 1 of Exhibit D to LAS affirmation in 
support of petition-Simon Affirmation tn opposition to Leeward's motion and in 
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support of AUA's cross-motion, # 31 Appendix List of Exhibits to f Exhibit D to 
LAS affirmation in support of petition-Simon Affirmation 1n opposition to 
Leeward's motion and in support of AUA's cross-motion)(Sclafani, Leonard) 
(Entered: 11/22/2014) 


AFFIRMATION of Leonard A. Sclafani, Esq. in Support re: 10 Affirmation in 
Support,,,,,55555595999909999. Document filed by American University of Antigua College 
of Medicine. (Attachments: # 1 Exhibit Exhibit E to LAS affirmation in support of 
Petition - Supplemental affirmation of Neal Simon in furhter support of AUA's 
cross-motion and in opposition to Leeward's motion)(Sclafani, Leonard) (Entered: 
11/22/2014) 


AFFIRMATION of Leonard A. Sclafani, Esq. in Support re: 10 Affirmation in 
SUPPOFt,,,,.55555599999900920>. Document filed by American University of Antigua College 
of Medicine. (Attachments: # 1 Exhibit Exhibit F of LAS affirmation in support of 

petition- Douglas McLaren Affirmation)(Sclafani, Leonard) (Entered: 11/22/2014) 


11/22/2014 14 


11/22/2014 


11/22/2014 AFFIRMATION of Leonard A. Sclafani, Esq. in Support re: 10 Affirmation in 
Support,,,,.5555552990999909.. Document filed by American University of Antigua College 
of Medicine. (Attachments: # 1 Exhibit Exhibit G to LAS affirmation in support of 
petition-Leeward Reply Memorandum w/o duplicative exhibits)(Sclafani, Leonard) 


(Entered: 11/22/2014) 


AFFIRMATION of Leonard A. Sclafani, Esq. in Support. Document filed by 
American University of Antigua College of Medicine. (Attachments: # 1 Exhibit 
Exhibit H to LAS affirmation in support of petition-Supplemental affirmation of 
Deputy Commissioner Dour McLaren)(Sclafani, Leonard) (Entered: 

11/22/2014) 


11/22/2014 ; 
AFFIRMATION of Leonard A. Sclafani, Esq. in Support re: 10 Affirmation in 
SUPPOrt,,,,555555995999909999. Document filed by American University of Antigua College 
of Medicine. (Attachments: # 1 Exhibit Exhibit H to LAS affirmation in support of 
petition-AUA's Reply Memorandum 1n further support of its cross-motion and in 
oppostion to Leeward's motion, # 2 Exhibit Exhibit J to LAS affirmation in support 
of Petition-Exhibit CC to AUA's Reply in further support of its cross-motion and in 


11/22/2014 18 
further oppostion to Leeward's motion)(Sclafani, Leonard) (Entered: 11/22/2014) 


12/01/2014 I ***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - PDF ERROR. Note 


to Attorney Leonard Albert Sclafani to RE-FILE Document 9 Rule 7.1 
Corporate Disclosure Statement. (PDF states No Corporate Parents) (Ib) 
(Entered: 12/01/2014) 


12/02/2014 19 | RULE 7.1 CORPORATE DISCLOSURE STATEMENT. Identifying Corporate 
Parent Manipal Education Americas, LLC, Other Affiliate Manipal Global 
Education Services Private Limited, Other Affiliate Mahipal Academic Serices 
Private Limited, Other Affiliate MEMG International Limited for American 
University of Antigua College of Medicine. Document filed by American 
University of Antigua College of Medicine.(Sclafani, Leonard) (Entered: 
12/02/20 14) 


12/02/2014 20 | AFFIDAVIT OF SERVICE of summons, notice of petition, petition, Memorandum 
of Law in support of petition, SDNY Statement of releatedness, Judge Lewis 
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L 


Kaplan's rules, SNDY Electronic Filing Rules and Instructions served on Leeward 
Construction Company, Ltd on November 24, 2014. Document filed by American 
University of Antigua College of Medicine. (Sclafani, Leonard) (Entered: 
12/02/2014) 


12/11/2014 


RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent. 


(Entered: 12/11/2014) 


12/11/2014 22 | FILING ERROR - DEFICIENT DOCKET ENTRY - MOTION to Vacate 1 
Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, Respondent's Notice 
Document filed by Leeward Construction Company, Ltd.. (Attachments: # 1 


| 
Document filed by Leeward Construction es Ltd..(McMillan, Veronica) 

| 

| 
of Cross-Motion to Deny Enforcement, Vacate or Modify Arbitration Award. | 
Declaration of Veronica McMillan, # 2 Respondent's Memorandum of Law in 
Support of Cross-Motion to Deny Enforcement, Vacate and/or Modify and in 
Opposition to the Petition and Motion to Confirm Arbitration Award, # 3 Exhibit 1, 
# 4 Exhibit 2, # 5 Exhibit 3-1, # 6 Exhibit 3-2, # 7 Exhibit 3-3, # 8 Exhibit 3-4, #9 
Exhibit 3-5, # 10 Exhibit 4, # 11 Exhibit 5, # 12 Exhibit 6, # 13 Exhibit 7, # 14 
Exhibit 8, # 15 Exhibit 9-1, # 16 Exhibit 9-2, # 17 Exhibit 10, # 18 Exhibit 11-1, # 
19 Exhibit 11-2, # 20 Exhibit 11-3, #21 Exhibit 11-4, #22 Exhibit 11-5, #23 


Exhibit 11-6, # 24 Exhibit 11-7, #25 Exhibit 12, # 26 Exhibit 13)(McMillan, 
Veronica) Modified on 12/12/2014 (db). (Entered: 12/11/2014) 


12/12/2014 ***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT 
DOCKET ENTRY ERROR. Note to Attorney Veronica Ann McMillan to RE- 
FILE Document 22 MOTION to Vacate 1 Petition to 
Compel/Confirm/Modify/Stay/Vacate Arbitration, Respondent's Notice of 
Cross-Motion to Deny Enforcement, Vacate or Modify Arbitration Award. 
ERROR(S): Supporting Documents are filed separately, each receiving their 
own document #. (db) (Entered: 12/ 12/2014) 


12/12/2014 23 | MOTION to Vacate 1 Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, 
Notice of Cross-Motion to Deny Enforcement, Vacate or Modify Arbitration Award. 


Document filed by Leeward Construction Company, Ltd..(McMillan, Veronica) 
(Entered: 12/12/2014) 


12/12/2014 24 | DECLARATION of Veronica A. McMillan in Support re: 23 MOTION to Vacate | 
1 Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, Notice of Cross- 
Motion to Deny Enforcement, Vacate or Modify Arbitration Award.. Document 
filed by Leeward Construction Company, Ltd.. (McMillan, Veronica) (Entered: 
12/12/2014) 


12/12/2014 25 | MEMORANDUM OF LAW in Support re: 23 MOTION to Vacate | Petition to 
Compel/Confirm/Modify/Stay/Vacate Arbitration, Notice of Cross-Motion to Deny 
Enforcement, Vacate or Modify Arbitration Award. Respondent's Memorandum of 
Law in Support of Cross-Motion to Deny Enforcement, Document filed by Leeward 
Construction Company, Ltd.. (McMillan, Veronica) (Entered: 12/12/2014) 


12/12/2014 26 | FILING ERROR - ELECTRONIC FILING OF NON-ECF DOCUMENT - 
MOTION to Vacate 25 Memorandum of Law in Support of Motion, Exhibit 1 and 
Exhibit 2. Document filed by Leeward Construction Company, Ltd.. (Attachments: 
# 1 Exhibit)(McMillan, Veronica) Modified on 12/15/2014 (db). (Entered: 
12/12/2014) 
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12/12/2014 27 | FILING ERROR - ELECTRONIC FILING OF NON-ECF DOCUMENT - 
MEMORANDUM OF LAW in Support re: 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2. Exhibit 3. 
Document filed by Leeward Construction Company, Ltd.. (Attachments: # 1 
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit)(McMillan, Veronica) Modified on 
12/15/2014 (db). (Entered: 12/12/2014) 


FILING ERROR - ELECTRONIC FILING OF NON-ECF DOCUMENT - 
MEMORANDUM OF LAW in Support re: 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2. Exhibit 4, 
Exhibit 5, Exhibit 6, Exhibit 7, Exhibit 8. Document filed by Leeward Construction 
Company, Ltd.. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit) 
(McMillan, Veronica) Modified on 12/15/2014 (db). (Entered: 12/12/2014) 


FILING ERROR - ELECTRONIC FILING OF NON-ECF DOCUMENT - 
MEMORANDUM OF LAW in Support re: 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2. Exhibit 9. 
Document filed by Leeward Construction Company, Ltd.. (Attachments: # 1 
Exhibit)(McMillan, Veronica) Modified on 12/15/2014 (db). (Entered: 12/12/2014) 


FILING ERROR - ELECTRONIC FILING OF NON-ECF DOCUMENT - 
MEMORANDUM OF LAW in Support re: 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2. Exhibit 10, 
Exhibit 11. Document filed by Leeward Construction Company, Ltd.. 
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 
Exhibit, # 7 Exhibit)(McMillan, Veronica) Modified on 12/15/2014 (db). (Entered: 
12/12/2014) 


MEMORANDUM OF LAW in Support re: 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2. Exhibit 12 
and Exhibit 13. Document filed by Leeward Construction Company, Ltd.. 

(Attachments: # 1 Exhibit)(McMillan, Veronica) (Entered: 12/12/2014) 


12/12/2014 32 | ORDER...On December 11, defendant filed a cross-application to deny 

| enforcement....and an accompanying memorandum of law that serves both as 
opposition to plaintiffs application to confirm and enforce the award, and as 
support for defendants cross-application to deny, vacate, or modify the award. 
Accordingly, it is hereby ORDERED that plaintiffs December 19 reply, if any, 
shall also include plaintiffs opposition, if any, to defendants December 11 cross- 
application. IT IS FURTHER ORDERED that defendants reply, if any, to plaintiffs 
opposition, if any, to defendants December 11 cross-application is due by January 
9, 2015. At the time defendants reply is served, the parties shall jointly submit two 
(2) courtesy copies of all application and cross-application papers to Chambers by 
mailing or delivering them to the United States Courthouse... (Signed by Judge 
Denise L. Cote on 12/12/2014) (gr) (Entered: 12/12/2014) 


12/12/2014 33 | SUPPLEMENTAL MEMORANDUM OF LAW in Support re: 23 MOTION to 
Vacate 1 Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, Notice of 
Cross-Motion to Deny Enforcement, Vacate or Modify Arbitration Award. Exhibit 
1 and Exhibit 2. EXHIBITS. Document filed by Leeward Construction Company, 
Ltd. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 
6 Exhibit, # 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit, # 12 
Exhibit, # 13 Exhibit, # 14 A009: 15 Exhibit, # 16 Exhibit, # 17 Exhibit, # 18 
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Exhibit, # 19 Exhibit, # 20 Exhibit, #21 Exhibit, # 22 Exhibit, #23 Exhibit, # 24 
| Exhibit)(McMillan, Veronica) Modified on 12/18/2014 (db). (Entered: 12/12/2014) 


12/19/2014 MEMORANDUM OF LAW in Opposition re: 23 MOTION to Vacate 1 Petition to 
| Compel/Confirm/Modify/Stay/V acate Arbitration, Notice of Cross-Motion to Deny 
Enforcement, Vacate or Modify Arbitration Award., 26 MOTION to Vacate 25 
Memorandum of Law in Support of Motion, Exhibit 1 and Exhibit 2., 22 MOTION 
to Vacate 1 Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, 


Respondent's Notice of Cross-Motion to Deny Enforcement, Vacate or Modify 
Arbitration Award. . Document filed by American University of Antigua College of 
Medicine. (Sclafani, Leonard) (Entered: 12/19/2014) 


01/09/2015 REPLY MEMORANDUM OF LAW in Support re: 23 MOTION to Vacate 1 
Petition to Compel/Confirm/Modify/Stay/Vacate Arbitration, Notice of Cross- 
Motion to Deny Enforcement, Vacate or Modify Arbitration Award. . Document 
filed by Leeward Construction Company, Ltd.. (McMillan, Veronica) (Entered: 
37 


01/09/2015) 
02/17/2015 


University of Antigua College of Medicine. (Hirschhorn, James) (Entered: 
02/17/2015) 


NOTICE OF APPEARANCE by Gregory Edward Reid on behalf of American 
University of Antigua College of Medicine. (Reid, Gregory) (Entered: 02/17/2015) 


02/17/2015 38 | MOTION for Attachment of Respondent Leeward's interest in the Corrected 
Amended Judgment entered on June 11, 2013 and the related supersedeas bond ., 
MOTION for Preliminary Injunction enjoining Respondent Leeward from 
. enforcing judgment. Document filed by American University of Antigua College of 


Medicine.(Hirschhorn, James) (Entered: 02/17/2015) 


02/17/2015 39 | DECLARATION of of Leonard A. Sclafani in Support re: 38 MOTION for 
Attachment of Respondent Leeward's interest in the Corrected Amended Judgment 
| entered on June 11, 2013 and the related supersedeas bond . MOTION for 


02/17/2015 


Preliminary Injunction enjoining Respondent Leeward from enforcing judgment. 
Document filed by American University of Antigua College of Medicine. 
(Hirschhorn, James) (Entered: 02/17/2015) 


02/17/2015 40 | MEMORANDUM OF LAW in Support re: 38 MOTION for Attachment of 
Respondent Leeward's interest in the Corrected Amended Judgment entered on 
June 11, 2013 and the related supersedeas bond . MOTION for Preliminary 
Injunction enjoining Respondent Leeward from enforcing judgment. . Document 
filed by American University of Antigua College of Medicine. (Hirschhorn, James) 
(Entered: 02/17/2015) 


02/17/2015 41 | LETTER addressed to Judge Denise L. Cote from James M. Hirschhorn dated 
02/17/2015 re: Petitioner's request for an expedited briefing schedule on its Motion 
for an Order of Attachment. Document filed by American University of Antigua 
College of Medicine.(Hirschhorn, James) (Entered: 02/17/2015) 


NOTICE OF APPEARANCE by James M. Hirschhorn on behalf of American 


02/18/2015 42 | LETTER addressed to Judge Denise L. Cote from Veronica A. McMillan, Esq. 
dated 02/18/2015 re: Petitioner's Motion for an Order of Attachment and Related 
Relief. Document filed by Leeward Construction Soman, Ltd..(McMillan, 
Veronica) (Entered: 02/18/2015) 
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02/18/2015 43 | ORDER...that respondents opposition to the motion is due by March 6. Petitioners 
reply, if any, is due by March 13. At the time any reply is served, petitioner shall 
submit two (2) courtesy copies of all motion papers to Chambers by mailing or 


York, 10007. (Signed by Judge Denise L. Cote on 2/18/2015) (gr) (Entered: 
02/18/2015) 


delivering them to the United States Courthouse, 500 Pearl Street, New York, New 


03/06/2015 44 | MEMORANDUM OF LAW in Opposition re: 38 MOTION for Attachment of 
Respondent Leeward's interest in the Corrected Amended Judgment entered on 
June 11, 2013 and the related supersedeas bond . MOTION for Preliminary 
Injunction enjoining Respondent Leeward from enforcing judgment. . Document 
filed by Leeward Construction Company, Ltd.. (McMillan, Veronica) (Entered: 
03/06/2015) 


03/06/2015 45 | FILING ERROR - DEFICIENT DOCKET ENTRY (SEE 47 Declaration) - 
DECLARATION of Veronica A. McMillan in Opposition re: 38 MOTION for 


Attachment of Respondent Leeward's interest in the Corrected Amended Judgment 


entered on June 11, 2013 and the related supersedeas bond . MOTION for 
Preliminary Injunction enjoining Respondent Leeward from enforcing judgment.. 
Document filed by Leeward Construction Company, Ltd.. (Attachments: # 1 
Exhibit A, # 2 Exhibit B part 1, # 3 Exhibit B part 2, # 4 Exhibit B part 3, #5 


Exhibit B part 4, # 6 Exhibit B part 5, # 7 Exhibit C part 1, # 8 Exhibit C part 2, #9 


Exhibit C part 3, # 10 Exhibit D, # 11 Exhibit E, # 12 Exhibit F, # 13 Exhibit G, # 
14 Exhibit H, # 15 Exhibit I)(McMillan, Veronica) Modified on 3/13/2015 (db). 
(Entered: 03/06/2015) 


03/06/2015 46 | FILING ERROR - DEFICIENT DOCKET ENTRY (SEE 47 Declaration) - 
DECLARATION of Veronica A. McMillan in Opposition re: 38 MOTION for 


Attachment of Respondent Leeward's interest in the Corrected Amended Judgment 


entered on June 11, 2013 and the related supersedeas bond . MOTION for 
Preliminary Injunction enjoining Respondent Leeward from enforcing judgment... 
Document filed by Leeward Construction Company, Ltd.. (McMillan, Veronica) 
Modified on 3/13/2015 (db). (Entered: 03/06/2015) 


03/09/2015 47 | DECLARATION of Veronica A. McMillan in Opposition re: 38 MOTION for 


Attachment of Respondent Leeward's interest in the Corrected Amended Judgment 


entered on June 11, 2013 and the related supersedeas bond . MOTION for 
Preliminary Injunction enjoining Respondent Leeward from enforcing judgment.. 
Document filed by Leeward Construction Company, Ltd.. (Attachments: # 1 
Exhibit A, # 2 Exhibit B part 1, #3 Exhibit B part 2, # 4 Exhibit B part 3, #5 


Exhibit C part 3, # 10 Exhibit D, # 11 Exhibit E, # 12 Exhibit F, # 13 Exhibit G, # 
14 Exhibit H, # 15 Exhibit D(McMillan, Veronica) (Entered: 03/09/2015) | 


Exhibit B part 4, # 6 Exhibit B part 5, # 7 Exhibit C part 1, # 8 Exhibit C part 2, #9 


| 03/13/2015 48 | LETTER MOTION for Leave to File Excess Pages addressed to Judge Denise L. 
Cote from James M. Hirschhorn dated 03/13/2015. Document filed by American 
University of Antigua College of Medicine.(Hirschhorn, James) (Entered: 


| 03/13/2015) 
03/13/2015 49 |REPLY MEMORANDUM OF LAW in Support re: 38 MOTION for Attachment 
of Respondent Leeward's interest in the Corrected Amended Judgment entered on 
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| June 11, 2013 and the related supersedeas bond . MOTION for Preliminary 
Injunction enjoining Respondent Leeward from enforcing judgment. . Document 
filed by American University of Antigua College of Medicine. (Hirschhorn, James) 
(Entered: 03/13/2015) 


MEMO ENDORSEMENT granting Plaintiff's 48 Letter Motion for Leave to File 
Excess Pages. (Signed by Judge Denise L. Cote on 3/13/2015) (gr) (Entered: 
03/13/2015) 


OPINION & ORDER #105487...American University of Antigua College of 
Medicine ("AUA) October 16, 2014 petition to confirm the Second Award is 
granted, and its motion for an order of attachment and preliminary injunction is 
denied as moot. Leeward Construction Company, Ltd.'s December 11, 2014 cross- 
motion to deny enforcement, vacate, or modify the arbitral award is denied. 
Accordingly, the Clerk of Court is directed to enter judgment in the amount of 
$1,338,712 and to close the case. (Signed by Judge Denise L. Cote on 5/1/2015) 
(gr) Modified on 5/6/2015 (ca). (Entered: 05/01/2015) 


. | Transmission to Judgments and Orders Clerk. Transmitted re: 51 OPINION & 


ORDER to the Judgments and Orders Clerk. (gr) (Entered: 05/01/2015) 


CLERK'S JUDGMENT: It is, ORDERED, ADJUDGED AND DECREED: That 
for the reasons stated in the Court's Opinion & Order dated May 1, 2015, AUA's 
October 16, 2014 petition to confirm the Second Award is granted, and its motion 
for an order of attachment and preliminary injunction is denied as moot. Leeward's 
December 11, 2014 cross-motion to deny enforcement, vacate, or modify the 
arbitral award is denied; judgment is entered in the amount of $1,338,712; 
accordingly, the case is closed. (Signed by Clerk of Court Ruby Krajick on 
05/05/2015) (Attachments: # 1 ne to Appeal, # 2 Right to Appeal)(km) (Entered: 
05/05/2015) 


53 | NOTICE OF APPEAL from 52 Clerk's Judgment,,. Document filed by Tigeward 


Construction Company, Ltd.. Filing fee $ 505.00, receipt number 0208-10922304. 
Form C and Form D are due within 14 days to the Court of Appeals, Second 
Circuit. (McMillan, Veronica) (Entered: 05/14/2015) 


Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US Court 
of Appeals re: 53 Notice of Appeal. (tp) (Entered: 05/14/2015) 


Appeal Record Sent to USCA (Electronic File), Certified Indexed record on Appeal 
Electronic Files for 53 Notice of Appeal, filed by Leeward Construction Company, 
Ltd. were transmitted to the U.S. Court of Appeals. (tp) (Entered: 05/14/2015) 


INTERNET CITATION NOTE: Material from decision with Internet citation re: 
51 Memorandum & Opinion. (vf) (Entered: 05/29/2015) 


PACER Service Center 
Transaction Receipt . 
| 08/10/2015 15:56:56 | 
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UNITED STATE DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eens See Nee eee aU: Seen POU IAE OWE SIE OTT Ee 4 
AMERICAN UNIVERSITY OF ANTIGUA — 
COLLEGE OF MEDICINE, Civl Action No.: 14-CV-8410 
DLC/GWG 
Petitioner, ECF CASE 
-against- ; NOTICE OF APPEAL 


LEEWARD CONSTRUCTION COMPANY, LTD., 


Respondent. 


NOTICE is hereby given that Respondent, Leeward Construction Company, Ltd. hereby 
appeals to the United State Court of Appeals for the Second Circuit from the Judgment entered 
on May 5, 2015 that granted Petitioner’s petition to confirm an arbitration award and denied 
Respondent’s cross-motion to deny enforcement, vacate or modify the arbitral award. 


Dated: May 14, 2015 
Poughkeepsie, New York 


, ; ViGA4AN 

Veronica A. McMillan, Esq. (VIM1107) 
LEWIS & GREER, P.C. 

Attorney for Respondent;~ 

Leeward Construction Company, Ltd. 
510 Haight Avenue, Suite 202 
Poughkeepsie, New York 12603 
Telephone: (845) 454-1200 


To: Leonard A. Sclafani, Esq. 
Law Offices of Leonard A. Sclafani, Esq. 
Attorney for Petitioners, 
American University of Antigua -- College of Medicine 
1 Battery Park Plaza, 33 Floor 
New York, New York 10004 
Telephone: (212) 696-9880 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ra ahi a ge a as cao iin scan ea ea fg A acne od ale aman la xX 
AMERICAN UNIVERSITY OF ANTIGUA ; 
COLLEGE OF MEDICINE, : 
Petitioner, : 14cv8410 (DLC) 
age : 
OPINION & ORDER 
LEEWARD CONSTRUCTION COMPANY, LTD., 
Respondent. : 
Se ee x 


APPEARANCES 


For petitioners American University of Antigua College of 
Medicine: 


Leonard A. Sclafani 

LAW OFFICES OF LEONARD A. SCLAFANT, ESQ. 
1 Battery Park Plaza, 33rd Floor 

New York, NY 10004 
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DENISE COTE, District Judge: 

Petitioner American University of Antigua College of 
Medicine (‘“AUA”) moves to confirm an international arbitral 
award against respondent Leeward Construction Company, Ltd. 
(“Leeward”). Leeward cross-moves to deny enforcement of, 
vacate, or modify the arbitral award, arguing that the award is 
non-final and ambiguous; that the Arbitration Tribunal 
(“Tribunal”) exceeded its authority; and that the award 


uy 


constitutes a “manifest disregard for the law. AUA also moves 
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for an order of attachment and a preliminary injunction 
regarding a related arbitral award against it that is currently 
on appeal. For the reasons pated below, AUA’s petition to 
confirm is granted; Leeward’s motion to deny enforcement of, 
vacate, or modify the award is denied; and AUA’s motion for an 


order of prejudgment attachment is denied as moot. 


BACKGROUND 

AUA and Leeward are corporations organized under the laws 
of Antigua and Barbuda. On September 25, 2008, AUA and Leeward 
executed a contract for the construction of a medical school 
(“Contract”). Two sections of the Contract set out arbitration 
provisions (the “Arbitration Provisions”): Section 4.6.1, which 
provided that “[a]ny claim arising out of or related to the 
Contract ... shall .. . be subject to arbitration,” and 
Section 4.6.2, which provided that any arbitration “shall be 
accordance with the Construction Industry Arbitration Rules of 
the American Arbitration Association currently in effect.” 

~The medical school was constructed in the Antigua and 
Barbuda Free Trade and Processing Zone, where certain business 
activities were by law exempt from Antigua and Barbuda Sales Tax 
(“ABST”). During the period of construction, it was unclear 
whether AUA’s construction project would be subject to ABST; if 


so, that tax would be paid by Leeward, which was transacting 
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business in the Zone. Accordingly, with each invoice submitted 
to AUA, Leeward included a sum -- 15% of the amount invoiced -- 
intended to pay any ABST assessed against it. Ultimately, AUA 
paid $1,338,712 to Leeward for this purpose.! 

Unbeknownst to AUA, however, Leeward never filed ABST tax 
returns with nor remitted corresponding ABST tax to the tax 
authorities at any time during or after construction, In 
December 2009, after it had paid Leeward the amount above, AUA 
concluded on the basis of its communications with the government 
that the construction project was, in fact, exempt from ABST. 
Although informed at that time that the proper recourse was to 
recoup the ABST amounts it had paid to its vendors from those 
vendors, including Leeward, AUA intended to seek a tax refund 
from the government because it believed that its vendors, 
including Leeward, had been paying ABST to the government all 
along. By the end of 2009, Leeward had ceased all business 


operations. 


1 The sums at issue were all paid in East Caribbean Dollars 
(“XCD”) and the Tribunal awarded damages in XCD. The parties’ 
most recent motions differ in their conversions to U.S. Dollars. 
Dollar values here will be calculated using the exchange rate as 
of April 21, 2015, which is 2.7 XCD to the dollar. XE Currency 
Converter, 
http://www.xe.com/currencyconverter/convert/?Amount=1&From=XCD&T 
o=USD (last visited April 21, 2015). 
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I. The First Arbitration 

In February 2011, Leeward initiated arbitration proceedings 
against AUA before the American Arbitration Association, 
alleging that AUA breached the Contract by withholding money 
owed Leeward for elements of the project AUA unilaterally struck 


from the construction plans; that it was due a “mobilization” 


fee; and that it was owed penalties for delays occasioned by AUA ~ 


(the “First Arbitration”). AUA counterclaimed for liquidated 
delay damages. During the course of the arbitration, AUA 
discovered an apparent mistake in Leeward’s ABST invoicing -- 
one that would have benefitted Leeward in the amount of 
$30,762.80 -- and brought it to Leeward’s attention. In June 
2012, the arbitration tribunal awarded Leeward $976,421.37 plus 
7% interest per annum and awarded AUA $58,500 in liquidated 
damages plus 7% interest per annum (the “First Award”).? The 
tribunal refused, however, to include the apparent $30,762.80 
discrepancy in its award. 

Leeward subsequently sought confirmation of the First Award 
in the United States District Court for the Southern District of 
New York. On March 26, 2013, the Hon. Judge Lewis A. Kaplan 


granted Leeward’s petition, Leeward Const. Co. v. Am. Univ. of 


2 The First Award was modified in August of 2012 to correct 
clerical errors. 
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Antigua-Coll. of Med., No. 12cv6280 (LAK), 2013 WL 1245549, at 
*5 (S.D.N.Y. Mar. 26, 2013), entering judgment for Leeward in 
the amount of $966,026.79. AUA filed a notice of Appest on 
April 29. On May 8, 2013, the parties executed an agreement 
staying enforcement of Leeward’s 4udgment for the First Award 
(the “Stay Agreement”) pending resolution of a second 
arbitration proceeding begun earlier that year (the “Second 
Arbitration”). Under the terms of that Agreement, AUA filed a 
payment bond in the amount of $1,073,000 to secure Leeward’s 
judgment and waived its appellate rights as to the First Award. 
Almost immediately, Leeward repudiated the Stay Agreement, 
claiming AUA had not adequately informed ia. of ie nature of 
AUA’s counterclaims in the Second Arbitration, and obtained a 
Writ of Execution. On June 29, AUA sought a stay of Leeward’s 
judgment from the court, pursuant to either the Stay Agreement 
or the court’s inherent powers. Before this motion was 
resolved, however, the parties entered into a Standstill 
_ Agreement, by which terms AUA withdrew its motion to stay and 
converted its existing bond into a supersedeas bond, and Leeward 
agreed not to seek enforcement of the First Award pending the 
outcome of AUA’s appeal. On August 13, 2013, the court entered 
a Stipulation and Consent Order staying enforcement of the 
judgment . Pursuant to Local Rule 42.1, the parties agreed that 
AUA would withdraw its appeal without prejudice and subject to 
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reinstatement. AUA reinstated its appeal on February 2, 2015, 
and appellate briefs were fully submitted on March 30. Oral 
argument has not yet been scheduled. 

II. The Second Arbitration 

On February 7, 2013, Leeward commenced a Second Arbitration 
proceeding against AUA to recover the purportedly mis-tabulated 
$30,762.80 it was unable to obtain in the First Arbitration 
(“Leeward’s ABST Claim”). On February 27, AUA counterclaimed, 
seeking to recover the $1,338,712 it had paid to Leeward for 
ABST on the grounds of fraud or misrepresentation, mutual 
mistake, and unjust enrichment (“AUA’s ABST Counterclaim”). AUA 
subsequently amended its answer to include a counterclaim 
seeking $978,685.18 in damages for numerous alleged construction 
defects (“Defects Counterclaim”), and on August 13 filed a 
further amended answer. This final answer did not explicitly 
mention AUA’s allegation of unjust enrichment. 

The parties agreed to submit their claims to the 
arbitration tribunal (2ribunal”) for decision, in an arbitral 
equivalent of a motion for summary judgment. In its motion, 
Leeward asserted a cornucopia of defenses to AUA’s ABST 


Counterclaim, including that it was barred by res judicata, that 


AUA lacked standing to bring it, that the doctrine of waiver 
applied, and that the claim was not encompassed by the 


Arbitration Provisions. AUA and Leeward submitted lengthy 
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memoranda of law to the Tribunal; both parties’ memoranda 
addressed whether a claim of unjust enrichment could be 
maintained. Ultimately, in a decision of February 6, 2014, the 
Tribunal concluded that it could not decide the issues on the 
basis of motion practice and, at the request of the parties, 
held day-long oral argument in Miami, Florida on April 28. 
Among the issues addressed at oral argument was AUA’s claim of 
unjust enrichment. 

On September 18, 2014, the Tribunal issued a decision and 
partial final award (the “Second Award”).denying Leeward’s ABST 
Claim on the merits, rejecting Leeward’s defenses to AUA’s ABST 
counterclaim, and granting AUA’s ABST Counterclaim in the amount 
of $1,338,712. It explained that the Second Award was granted 
on AUA’s claim of unjust eee: The Tribunal declined, 
however, to decide AUA’s Defects Counterclaim. 

On October 16, AUA petitioned this Court to confirm the 
Second Award pursuant to 9 U.S.C. § 201. Leeward filed its 
opposition on December 11, cross-moving to deny enforcement of, 
vacate, and/or modify the Second Award. The motions were fully 
submitted on January 9, 2015. 

On February 17, soseveing that Leeward is effectively a 
shell corporation and that its only asset is the judgment on the 
First Award, AUA moved for an order of attachment of Leeward’s 


First Award pursuant to Fed. R. Civ. P. 64 and New York Civil 
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Practice Law and Rules §§ 6212 & 7502. AUA moved as well for a 
preliminary injunction to enforce the parties’ Stay Agreement of 


May 8, 2013. That motion was fully submitted on March 13, 2015. 


DISCUSSION 


Both the petition for confirmation and cross-motion to 
vacate or modify invoke the provisions of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, June 10, 
1958, 21 U.S.T. 2517 (“New York Convention”), as implemented by 
the Federal Arbitration Act (“FAA”), 9 U.S.C. § 201 et seq. The 
New York Convention applies “to the recognition and enforcement 
of arbitral awards made in the territory of a State other than 
the State where the recognition and enforcement of such awards 
are sought” and “arbitral awards not considered as domestic 
awards in the State where their recognition and enforcement are 
sought.” New York Convention, art. I(1). 

Confirming an arbitration award “ordinarily is a summary 
proceeding that merely makes what is already a final arbitration 


award a judgment of the court.” Citigroup, Inc. v. Abu Dhabi 


Inv. Auth., 776 F.3d 126, 132 (2d Cir. 2015) (citation omitted). 
The FAA provides that a court confronted with a motion to 
confirm an arbitral award governed by the New York Convention 
“shall confirm the Agana unless it finds one of the grounds for 


refusal or deferral of recognition or enforcement of the award 
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specified in the said Convention.” 9 U.S.C. § 207. The New 
York Convention provides seven defenses to enforcement, and 
“[g]iven the strong public policy in favor of international 
arbitration, the party seeking to avoid summary confirmance of 
an arbitral award has the heavy burden of proving that one of 


the seven defenses applies.” VRG Linhas Aereas S.A. v. 


MatlinPatterson Global Opportunities Partners II L.P., 717 F.3d 


322, 325 (2d Cir. 2013) (citation omitted). Among other things, 
the Convention allows the defense that an arbitration “award 
deals with a difference not contemplated by or not falling 
within the terms of the submission to arbitration, or it 
contains decisions on matters beyond the scope of the submission 
to arbitration,” New York Convention, art. V(2) (c), and that 
“[t]he party against whom the award is invoked . . . was 
Unable to present his case,” 10.; art. V(2) (b). 

Where an award “was entered in the United States, however, 


the domestic provisions of the FAA also apply.” Scandinavian 


Reinsurance Co. v. Saint Paul Fire & Marine Ins. Co., 668 F.3d 


60, 71 (2d Cir. 2012). Among the FAA’s grounds for vacatur is 
that the “arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final, and definite award upon the 
subject matter submitted was not made.” 9 U.S.C. § 10(a) (4). 
In addition, courts have “recognized a judicially-created 


ground, namely that an arbitral decision may be vacated when an 
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arbitrator has exhibited a manifest disregard of law.” Jock v. 


Sterling Jewelers Inc., 646 F.3d 113, 121 (2d Cir. 2011) 


(citation omitted). This ground has been “consistently accorded 
the narrowest of readings.” Jd. at 122 (citation omitted) . 
Leeward opposes confirmation of and seeks to vacate the 
Second Arbitration Award on three grounds. First, it argues 
Gee ae Tribunal exceeded its authority, in violation of 
- Article (V) (1) (c) of the Convention and 9 U.S.C. 10(a) (4) .3 
Second, it argues that the award is “non-final and ambiguous” 
and thus Hass ase satisfy the condition of finality under 9 
U.S.C. 10(a) (4). Third, it argues that the Tribunal acted with 
“manifest disregard for the law.” None of these arguments has 
merit. 
I. The Tribunal “Exceeded Its Authority.” 
Leeward first argues that the Tribunal exceeded its powers, 
citing the FAA, 9 U.S.C. 10(a) (4), and Article V of the New York 
Convention. Strictly speaking, only the FAA applies: “That an 


arbitration panel exceeded its powers is not . . . one of the 


3. The Tribunal’s Second Award decision states as follows: “The 
undersigned arbitrators hereby certify that, for the purposes of 
Article 1 of the New York Convention . . . this Partial Final 
Award was made as in St. John, Antigua, Antigua and Barbuda.” 
Both parties assume that the FAA’s statutory defenses apply, and 
thus assume that the Second Award was entered in the United 
States. The Court therefore understands this language not to 
establish otherwise. 
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seven exclusive grounds for denying enforcement under the New 


York Convention.” Encyclopaedia Universalis S.A. v. 


Encyclopaedia Britannica, Inc., 403 F.3d 85, 92 (2d Cir. 2005). 
Under the FAA, a party seeking to overturn an award because the 
arbitrator has exceeded her powers “bears a heavy burden,” 


Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 (2013), 


and “vacatur under the excess-of-powers standard is appropriate 


only in the narrowest of circumstances.” Am. Postal Workers 


Union, AFL-CIO v. U.S. Postal Serv., 754 F.3d 109, 113 (2d Cir. 


2014) (citation omitted). “It is not enough to show that the 
arbitrator committed an error -- or even a serious error.” Id. 
(citing Sutter, 133 S. Ct. at 2068). The “sole question 


is whether the arbitrator (even arguably) interpreted the 
parties' contract, not whether he got its meaning: right or 
wrong.” Sutter, 133 S. Ct. at 2068. Leeward argues that the 
Tribunal exceeded its powers in two ways. 

A. Unjust Enrichment Claim Improperly Presented 

Leeward contends that the Tribunal erroneously awarded 
damages on the basis of an unjust enrichment claim that, for two 
reasons, was not. properly presented. This, it contends, 
exceeded its powers. 

1. AUA Waived Its Unjust Enrichment Claim. 
First, Leeward invokes Article V(1) (>) of the New York 


+ 


Convention to argue that the Tribunal “violated.Leeward’s due 


ale 


A025 


CaseskhT6c1608410 D1d=enDeeuAteAY RD | Filed Ob/62/1B8ageagei 2 DF 20 


process” when it. decided the AUA unjust enrichment claim because 
AUA “waived” that claim by dropping it from its final pleading. 
Article V(2) (b) permits vacatur if “[t]he party against whom the 
award is invoked ...was.. . unable to present his case,” 
New York Convention, art. V(2) (b). This provision “essentially 
sanctions the application of the forum state's Saneeda ee due 
process,” and accordingly “due process rights are entitled to 
full force under the Convention as defenses to enforcement.” 


Iran Aircraft Indus. v. Avco Corp., 980 F.2d 141, 145 (2d Cir. 


1992) (citation omitted). The Tribunal concluded that AUA 
“formulated its counterclaim such that it includes a claim of 
unjust enrichment .. . and the Parties’ subsequent oral and 
written submissions have addressed this unjust enrichment 
claim.” A review of the factual record discloses no reason to 
disagree with the Tribunal. Leeward has failed to establish 
that it was denied “an opportunity to be heard at a meaningful 


time and in a meaningful manner.” MIran Aircraft, 980 F.2d at 


146 (citation omitted). 
2. The Tribunal Lacked Power to Decide the Claim. 
Second, Leeward argues that because unjust enrichment is an 
equitable claim, it cannot by definition be a dispute “arising 


out of or related to the Contract.”4 Leeward is wrong. To begin 


4 Although the New York Convention does not provide an “excess- 
of-powers” defense, it does allow a defense that arbitrators 
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with, the Tribunal’s conclusion that the claim was encompassed 
by the Arbitration Provisions is accorded great deference. See 


Schneider v. Kingdom of Thailand, 688 F.3d 68, 73 (2d Cir. 


2012). Moreover, under broad arbitration clauses, claims of 
unjust enrichment predicated on parties’ obligations under a 


contract are presumptively arbitrable. See, e.g., JLM Indus., 


Inc. v. Stolt-Nielsen SA, 387 F.3d 163, 167, 183 (2d Cir. 2004) 


(holding common-law claim of unjust enrichment was encompassed 
by clause providing for Ei teeeins of “[a]ny and all 
differences and disputes of whatsoever nature arising out of” 
the agreement); Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 
840, 856 (2d Cir. 1987) (holding that unjust enrichment claim 
“predicated on the defendants' contractual duty to bill 
accurately .. . arises under” contract). A clause, like these 
Arbitration Provisions, that “submit[s] to arbitration ‘any 
claim or controversy arising out of or relating to the 


agreement’ is the paradigm of a broad clause,” Collins & Aikman 


Products Co. v. Bldg. Sys., Inc., 58 F.3d 16, 20 (2d Cir. 1995), 


and AUA’s claim -- that Leeward improperly invoiced and 


decided matters “not contemplated by or not falling within the 
terms of the submission to arbitration, or it contains decisions 
on matters beyond the scope of the submission to arbitration.” 
New York Convention, art. V(2)(c). Although Leeward does not 
cite this provision, it is assumed that Leeward meant to invoke 
At. ° 
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collected money it was not legally owed -- is clearly predicated 
on Leeward’s obligations under the contract. The unjust 
enrichment claim was properly subject to arbitration. | 

B. The Tribunal Improperly “Enforced” Tax Laws. 

Leeward also argues that, in awarding damages for the ABST 
money it collected from AUA, the Tribunal exceeded its authority 
by engaging in “tax law enforcement -- a right only granted to 
the Antigua and Barbuda tax authorities.” But AUA is not 
seeking to collect taxes from Leeward on behalf of the Antiguan 
government. This is not a suit to enforce a tax judgment or 
obtain a-tax refund, as would be presumptively barred under the 
“revenue rule.” See United States v. Federative Republic of 
Brazil, 748 F.3d 86, 92 n.6 (2d Cir. 2014) (“The ‘revenue rule’ 

| provides that courts of one sovereign will not enforce 
final tax judgments or unadjudicated tax claims of other 
‘sovereigns.” (citation omitted)). Rather, AUA is seeking the 
return of money it paid to Reewava,. aud which Leeward has to 
date retained. The money may have been earmarked for ABST 
payments, but that does not make it an ABST payment. And while 
the Tribunal was required to review provisions of the ABST law 
in rendering its decision, this does not make the arbitrator -- 
or, for that matter, the Court -- a de facto Antigua and Barbuda 
tax collector. This matter clearly fell within the scope of the 


Arbitration Clause, and the Tribunal offered an adequate 
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explanation for its decision. That decision will not be 
disturbed. 
TI. The Ayana Is “Non-Final and Ambiguous.” 

Leeward also argues that the Second Arbitration Award is 
not a “final decision” as required by 9 U.S.C. § 10(a) (4). 
‘“[A]n arbitration award is final if it resolves all issues 
submitted to arbitration, and determines each issue fully so 
that no further litigation is necessary to finalize the 


obligations of the parties.” Rocket Jewelry Box, Inc. v. Noble 


Gift Packaging, Inc., 157 F.3d 174, 177 (2d Cir. 1998) (citation 
omitted). Moreover, the decision “must resolve [the issues] 
definitively enough so that the rights and obligations of the 
two parties, with respect to the issues submitted, do not stand 
in need of further adjudication.” Id. at 176. This standard 
“does not require that the arbitration award resolve every 
outstanding issue that might arise in later litigation between 
the parties.” Id. at 177. Indeed, an award that “finally and 
conclusively dispose[s] of a separate and independent claim . 
may be confirmed although [it does] not Aenees of all the 


Claims that were submitted to arbitration.” Zeiler v. Deitsch, 


500 F.3d 157, 169 (2d Cir. 2007) (citing Metallgesellschaft A.G. 


v. M/V Capitan Constante, 790 F.2d 280, 283 (2d Cir. 1986)). 


Leeward claims that the Second Arbitration Award is non- 


final and ambiguous because it leaves Leeward open to potential 
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“double liability” if the Antigua and Barbuda tax authorities 
end up seeking ABST from them after all. Leaving aside that 
this speculation is unsupported by the factual record, the Award 
includes an indemnification provision to shield Leeward against 
exactly such an unlikely contingency. Providing for possible 
future occurrences does not make the award any less definite or 
final. Although partial, the Second Award finally and 
conclusively disposes of the two claims now before the Court. 
The Tribunal made findings of fact and conclusions of law 
regarding liability and awarded damages accordingly. It 
preemptively addressed Leeward’s “double liability” scenario 
with its indemnification provision. The only issues left 
unresolved are AUA’s separate and independent counterclaim 
alleging construction defects and awards of attorneys’ fees and 
costs, if any. As Zeiler and Metallgesellschaft make clear, 
this is no bar to confirmation. 

III. The Tribunal Showed “Manifest Disregard for the Law.” 
Finally, Leeward argues that the Tribunal acted with a 
“manifest disregard for the law” because it “completely ignored” 

the doctrines of res judicata and contractual waiver and 

modification. Again, it is wrong. “[A]wards are vacated on 
grounds of manifest disregard only in those exceedingly rare 
instances where some egregious impropriety on the part of the 


arbitrator is apparent.” 1T.Co Metals, LLC v. Dempsey Pipe & 
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Supply, Ine.,;,; 5392 F.3d 329; S39 (4d Cir. 2010) (eitation 
omitted) . The disregard must be “more than error or 
misunderstanding with respect to tie law” or an “arguable 
difference regarding the meaning or applicability of laws urged 
upon an arbitrator,” and “[t]he award should be enforced 


if there is a barely colorable justification for the outcome 


reached.” ,Id. (citation omitted): “[T]o apply the manifest 
disregard standard, the court must consider, first, whether the 
governing law alleged to have been ignored by the arbitrators 
was well defined, explicit, and clearly applicable, and, second, 
whether the arbitrator knew about the existence of a clearly 
governing legal principle but decided to ignore it or pay no 
attention to it.” Schwartz v. Merrill Lynch & Co., 665 F.3d 
444, 452 (2d Cir. 2011) (citation omitted) .5 

Leeward’s argument is unavailing. The doctrines of res 
judicata and waiver and modification are certainly well defined, 
explicit, and clearly applicable. The Tribunal obviously knew 
that these doctrines existed because, in its decision, it 


explicitly rejected applying them on the grounds that Leeward’s 


5 This standard has also been described in this Circuit as having 


“three components”: whether the law was clear and applicable; 
whether the law was improperly applied, leading to an erroneous 
outcome; and whether the arbitrator actually knew of the law and 
its applicability to the matter. See, e.g., T.Co Metals, 592 
F.3d at 339. 
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arguments were unpersuasive. And the Tribunal manifestly did 
not “ignore” or “pay no attention to” these doctrines; instead, 
it: explicitly considered and rejected applying both doctrines, 
and in each case had more than “barely colorable justification” 
to do so. 

Arbitrators decide the claim-preclusive effect of 
arbitration awards that have been confirmed by federal courts. 
Citigroup, 776 F.3d at 133-34. It was thus well within the 
Tribunal’s authority to decide the applicability of res 
judicata. Here, the Tribunal determined that Leeward’s res 
judicata sesueas were “unconvincing” because Leeward’s 
proposed standard -- that “any claim arising under the same 
transaction as the claims debated in the Prior peawecdiess 
should be precluded” -- was “unpersuasive.”® The parties’ 


‘memoranda heatedly, and at some length, contested whether 


Leeward’s asserted res judicata standard was consistent with 


governing law. The Tribunal’s discussion indicates that it 
agreed with AUA’s position. This is sufficient to require 


enforcement of the Tribunal’s decision. 


6 The Tribunal also explicitly rejected Leeward’s “additional 
‘arguments that the AUA’s ABST arguments should have been 
submitted before -- at the time of the Prior Proceeding or even 


before that -- and that Leeward’s defense of res judicata should 


prevail even in light of its own ABST claim.” 
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The Tribunal also offered sufficient justification for its 
rejection of Leeward’s waiver and modification claims. After 
describing the nature of Leeward’s arguments, the Tribunal 
concluded that Leeward had “not established sufficient facts to 
prove waiver.” The Tribunal did not “completely ignore” the 
doctrine’s applicability; it explicitly found that it could not 
be applied on these facts. As to modification, because the 
Tribunal’s conclusion rested on the ground of unjust enrichment, 
the Tribunal did not feel it necessary to address modification 
or any “other defenses to alternative avenues” of argument 
because they would “lead to the same result.” Leeward 
disagrees, but the belief that the Tribunal was wrong and a 
desire to relitigate the decision cannot transform arguable 


conclusions of law into “manifest disregard.” 
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CONCLUSION 
AUA’s October 16, 2014 petition to confirm the Second Award 
is granted, and its motion for an order of attachment and 
preliminary injunction is denied as moot. Leeward’s December 
11, 2014 cross-motion to deny enforcement, eae, oo meas the 
arbitral award is denied. Accordingly, the Clerk of Court is 
directed to enter judgment in the amount of $1,338,712 and to 


close the case. 


SO ORDERED: 


Dated: New York, New York 
May 1, 2015 


DENISE COTE 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Sr act an a as xX 
AMERICAN UNIVERSITY OF ANTIGUA 
COLLEGE OF MEDICINE CaseNo. [Cy guro(tAK) 
Petitioner, ; 
(ECF Case) 
-against- 
. Hon. 
LEEWARD CONSTRUCTION COMPANY, LTD. VERIFIED PETITION 
Respondents. 
Rae eee aE a ene nS TENT WN Enea E TEE, 4 


Petitioner American University of Antigua College of Medicine (hereafter “AUA”) 
petitions and moves this court pursuant to the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 9 U.S.C. §201 et seq., for an order confirming a 
Partial Final Arbitration Award, certified September 18, 2014 and for entry of a money 
judgment against the Respondent and in favor of Petitioner for the amount stated in the 
Award: to wit, EC$3,614,522.41/US $1,344,588.35°:\ 

THE PARTIES 
1. Petitioner AUA is a corporation duly organized and existing under the awe of 
Antigua and Barbuda, with office and principal place of business at University Park, 
Jabberwock Beach Road, Coolidge, Antigua, W.1. 
2. Respondent Leeward Construction Company, Ltd. (hereinafter, “Leeward”) has 
asserted that it is a corporation organized and existing under the laws of Antigua 
and Barbuda, with an office and principal place of business at All Saints Road, a 


Johns, Antigua, WI. (, hereafter “Respondent”). 


The Arbitration Tribunal awarded damages In Eastern Caribbean Dollars("EC"). As of September 18, 2014, the conversion rate for Eastern 
Caribbean dollars to United States dollars is0.3704 United States dollarsfor each Eastern Caribbean dollar, and United States dollar to 
Eastern Caribbean dollar is 2.700'Eastern Caribbean dollars for each United States dollar. See http//Avww.likeforex.com, For purposes of 
this Petition/Mction, the Petitioner will reference the award going forward in both United States Dollars and Eastern Caribbean Dollars, 
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JURISDITIONAL STATEMENT 


3. This Court has jurisdiction over this proceeding pursuant to the Convention on the 


Recognition and Enforcement of Foreign Arbitral Awards, 9 U.S.C. §203 (the 
"Convention”). 

. This Court also has jurisdiction over the proceeding pursuant to 28 U.S.C. §1331 in 
that this action arises under a treaty of the United States; to wit, the Convention. 


VENUE 


. Pursuant to 9 U.S.C. §204 and 28 U.S.C. §139](b)(2) and (3), venue is proper in the 
United States District Court for the Southern District of New York because there is no 
district in which this action otherwise may be brought and Leeward is subject eae 
Court’s personal jurisdiction over it in this action, having availed itself of this Court ina 
related arbitration and having retained counsel in this District to represent it in both 
that and the instant arbitration and because a substantial part of the monies in 
controversy in this action are located in this District. 

FACTS 


On September 25, 2008, Leeward, as contractor, and the AUA, as owner, executed a 


contract for the construction of a medical school in Coolidge, Antigua (the "Contract”). 


Section 4.6 of the General Conditions to the Contract contains an arbitration 
agreement that reads as follows: 


§4.6 ARBITRATION 
§ 4.6.1 Any Claim arising out of or related to the Contract, 
except Claims relating to aesthetic effect and except those 


waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5, 
shall, after decision by the Architect or 30 days after 
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submission of the Claim to the Architect, be subject to 
arbitration. 


§ 4.6.2 Claims shall be decided by arbitration which, unless — 
the parties mutually agree otherwise, shall be in accordance 
with the Construction Industry Arbitration Rules of the 
American Arbitration Association currently in effect. The 
demand for arbitration shall be filed in writing with the other 
party to the Contract and with the American Arbitration 
Association, and a copy shall be filed with the Architect. 
Location of any Arbitration will be Antigua. 


A copy the Contract containing the above quoted arbitration agreement is 
annexed hereto as Exhibit A. 

On February 7, 2013, Leeward commenced an arbitration proceeding with the 
American Arbitration Association International Center for Dispute Resolution 
(hereinafter the "AAA" for the arbitration of claims that it asserted against AUA 
arising out of and related to the Contract. Pursuant to the Construction Industry 
Rules of American Arbitration Association, the AAA appointed a panel of three 


arbitrators to hear and determine the claims. 


Through its Statement of Claim in the arbitration (Exhibit B), Leeward sought an award 
from AUA of ECS83,059.56/US$30,762, which sum Leeward claims was owed it as a 
result of an alleged “mis-tabulation” of monies due it from AUA as Antigua and Barbuda 
Sales Tax (“ABST”) in connection with its work as general contractor on the construction 


of AUA’s medical school. 


10. On February 27, 2013, AUA served and filed its Answer and Counterclaims to Leeward’s 


Statement of Claim through which AUA denied.that Leeward was entitled to the sums it 
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sought and, itself, sought an sea against Leeward in the sum of EC$3,614,522.41/ 
US$1,344,588.35 for reimbursement of ABST that it had remitted to Leeward dutine the 
construction of fecencel and to which AUA asserted Leeward had no entitlement or 
right to collect or receive from AUA. 

Subsequently, with the permission of the arbitrator, AUA amended its Answer and 
Counterclaims to include counterclaims for damages based on defects in Leeward’s 
work (the ‘Construction Defects Claims”). 

Copies of AUA’s Answer and Counterclaims and Amended Counterclaims are annexed to 
hereto as Exhibits C and D respectively. 

Thereafter, both parties moved the Arbitrators for, essentially, summary judgment. 
Leeward sought to have AUA’s defenses to its claim and all of AUA’s counterclaims 
stricken on various grounds including res judicata and waiver; AUA sought an award 
striking both Leeward’s claim against AUA and Leeward’s defenses to AUA's 
counterclaims for reimbursement of ABST and directing that Leeward pay AUA the sums 
that it had paid Leeward as ABST as above set forth. 

Initially, the Arbitrators denied pau motions on the ground that there existed issues of 
fact that could not be resolved through motion practice (A copy of the Arbitrators’ 
“Decision on the Parties’ Dispositive Motions and Related Counterclaims” pursuant to 
which the respective motions of the parties were initially denied is annexed to tive 
Petition herein as Exhibit E). 

Thereafter, the Arbitrators conducted additional proceedings, and with the consent of 


the parties, reviewed their initial Decision and, based on them, determined to 
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reconsider their initial Decision. 


16, By Partial Final Award certified September 18, 2014, ultimately, the Arbitrators 


denied Leeward's dispositive motion and granted AUA’s motion. Pursuant to the Partial | 
Final Award, the Arbitrators found that there was no merit to Leeward’s claim against 
_AUA or to Leeward’s defenses to AUA’s counterclaims for reimbursement of ABST that it 
had paid to Leeward and directed Leeward to pay damages to AUA in the amount 
of EC$3,614,522.41/US$1,344,588.35. 

17. A copy of the Partial Final Arbitration Award certified on September 18, 2014, is 
annexed herein as Exhibit F. 

18. As a result, there remains to be arbitrated only AUA’s Construction Defects Claims 
against award and the parties’ respective claims for costs of the arbitration. 

19, Pursuant to the Partial Final Award and the Convention on the Enforcement of 
Foreign Arbitral Awards, 9 U.S.C. §201 et seq., AUA is entitled to Judgment against 
the Respondent, Leeward, in amount of ECS3,614,522.41/US$1,344,588.25, no part 
of which has been paid, although duly demanded. 

WHEREFORE, for reasons set forth herein, Petitioner AUA petitions and moves this Court to 

confirm the Final Arbitration Award and enter a judgment against the Respondent in the sum of | 


USS$1,344,588.35. 


Dated: September 30, 2014 
New York, New York 


bhard A. 


New York, NY 10004 
Telephone: (212) 696-9880 
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VERIFICATION 


Neal Simon, being first duly sworn, deposes and says: _ 
I am president of petitioner named in the Petition herein. I have reviewed the Petition 
herein and know the contents thereof. The allegations set forth therein are true to my knowledge, 


information and belief based upon my personal knowledge and upon my review of the relevant 


books and records of the Petitioner. 


LEONARD A. SCLAFANI 
Notary Public, State of New York 
No, 02806120579 
Qualified in Westchester County 
ssion Expires December 20, 2088 
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agreements, veither,y written or oral. An enunieration of the’ Contract Doctnients, other" ‘than Modifications, appears in 
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ARTICLE 2. THE WORK OF THIS CONTRAGT: 
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jendeiment Datei is 1* May, 2008 ak ‘ " : “s 


hat § a The Contract Time shall be measured from the date of commencement. ., : 
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ei Library znd Admin. Block 30/04/2009 
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: of the’ Contract. & : i i 
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& 42 The Contract Stim i is based upon the following altestates, if: = which are desorbed i in the Contract 
Doeuments, and, are hereby accepted by.the. ours _— Sto 


5 43'Uhit prices, if any, arg as Follows: . r 
Description Units: - Pelee (§ 0.00) 


ee contained in the Bills of Quantities, (Volume | of iam iad E 


The d nit rates ‘i oth prices in the Project Meaawal: shell dateratint the valué of ext oe or changes as 
applicable. They shall be considered complete including as appropriaté‘all Tnatérials and equipment labour, 
installation costs, oyerficad and profit and shall be cofisidéréd ‘imiformly for either additions or deductions subject to 
the provisions of Article 7 of ba General Conditions of the Contractor, 


Note; Amounts included in te Contract Sum for Preliminaries/General conditions- ‘Time: related recurring, setup 
and. Manggcment Costs ‘are to be! ide ia on actuals provided thiest art approved one week i in adyance by the Owner 
ARTICLE 5, pavuents is: Z Fig ‘ x, 
ga PROGRESS PAYMENTS : * ; 
« § 5.1-1 Based upon’ Applications for Payment submitted to the Architect by the Contractor and Certificates for 
Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the 
Contractor as provided below and élsewhere in the Contract Documents, 


24a 


§ 5 2 ‘The period covered by each Application for Payment shall be one calendar month ending on the last day o 
thé month,-or as follows: ue 


§ 514 Provided that an Application for Payment prepared by eich agreed with the Owner and is recelyed 
by the Architect not later'than the Seventh(7") day of a mouth, the Owner shall make payment to the Contractor 
not Jater than the twenty sécond (22") day of the sanié! month, If an Application for Payment is received by the 
Architect after the application date fixed above, payment shall bé made by the Owner not later than fifteén ase 
ie oayys afer the Architect recéives the Application for Paymént, 


§54 A Bach Application for Payment shall be based on the most recent ee of values submitted by the 
Contractor in nccordance with the Contract Documents. The schedule of values shall allocate the entire Contract 
Sui aihong the various portions of the Work, The schi¢dule of valuts shal] be’ preperéd in such form and supported 
by such data to ‘substantiate its acouracy as the Architect may require, This ‘schedule, unless ‘objected to by the 
Atchitéct'Shall be used as a basis for reviewing the Contractor's Applications for Paymént. 


.§ 5. 15 Applications for Payment shall indicate the measured works of each B/Q portion of the Work as of the-end of 
the period covered by the Application for Payriient, =” 


§5. if 8 Subject to othér provisions of the Contract Documeénts, thé amount of each ae ‘a shall be 
cortiputed as follows: 


1 Take that portion, of the Contract Sum properly allocable tocompleted Work as determined by «= 
ragitiplying the- percentage completion of cach portion of the Work by the share of the. Contract Sum 
allocated to that partion of the Workin the schedute of values, less rétainage of five € 5% ). 
Périding final détermination ‘of cost to the: Owner of changes in the Work, amounts not in dispute 


shal) be included as provided in Séction 7.3.8 of AIA Document 4201-1997; 


"Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 


a2 
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as § 7.3 The Owner's representative is; 
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rae § 7.4 The Contractor's representative is: ; : ° 
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fay ARTICLES ENUMERATION OF CONTRACT,DOCUMENTS 


sie oe , 884 Tho, Contract Documents, ckeept for‘Modifications issued after execution of this Agreement, aré enumerated as 
Sek ~ faligar: 


Red § 8 1.3 The Agreement is this ‘executed 1997 edition of the Standard Form of pamaiacias. Owner and 
Contractor, AIA Document 4101-1997, 


§ 8,4.2 The General Conditions are the 1997-edition of the General Conditions of the Contract for Construction, AIA 
Document A201-1997, 53 


§ 8.1.3 Thé Suppléinéntary and other Conditions of the Contract aré those contained in the Project Mammal dated 


Res September 2008 , and are as follows 
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Pages.) 
; 6-10 
a eg BA 4 The peo are —_ contained in the = Prefect sie daled as in Section 8.3.3, and mré.as foowi 
Nh ag fist the Specifications here or refer to an exhibit attaché to this Agreement. J 7 
Ly | (Table delete), a nu 
§ 8.4.5 The Drawings are as follows, and are dated ‘tess aL , different date is shown below: 7 
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om -REFER TQJLIST OF DRAWINGS’ contained i in the PROJECT qauuse sn ra ” 3 
“os (Tabje'deleted) = eer . ye : 
hal $f g. tBThE Adldeng, if any, are as follovist Cg . er? 
m3 y ar tay ‘ t - 
BE ‘Number Date Pages ° : 
ff - | 
Portions 0 of Addenda relating to bidding sesiietety are not part of the Contract Documents unléss the -bidsing 
‘ Sod hl ae are also coamiered3 in this Article B. z 
; Ve 8 sf 4 x cs e : at = . 
at § B47 omer documents, if any, forming part of the Content acini are as follows: # aaa 


(List here any additional documents that are intended to form part af the Contract Decuments. AIA Docuriient A201 : 


tg 1997 provides that bidding régilrements such as advertisement or invitation to bid, Instructions to Bidders, sample 
ee Jorms and the Contractor's bid are not part of the Contract Documents unless enumerated in this Agreéinent, They 
oe should be listed here only if intended to be part of the Contract Dacunients.) 


Bills of Quantiti¢s 
Advancé Payment Bond (if option accepted by owner via change order) 
Férformance Sond (Gif Option accepted by owner via change order} 


Be 
ae SUPPLEMENTARY CONDITIONS : 
a 1. GENERAL: 
- ‘The General Conditions of the Contract shall be A.LA, Document 4201, 1997 Edition, except as hereafter 
att modified by thése Suppleméntary Conditions, 
: 2. Reference Article 2, Clause 2.1.2; 
wd 
: Delete Clause 2.1.2 in itscentirety. 
3 2, Reference Article 3, Clause 3.6 ADD Sub-Paragraphs 3,6,2-5: 
BSc é i 
, 3.6.2  Thé project is not subject ta Antiguan import permits and payments of custom duties upon goods, _ | 
Sak material and equipment delivered for use in the work. This includes any applicable CST. 
Pa 3.6.3 The Contractor shall be résponsiblé for obtaining cléarancé through Customs for any such material 
and equipment purchased by him for us¢éin thé works and the Owner shall endorse such clearance 
sch Tequirements. | 
wad 3.6.4 The Contractor will be responsible for handling or moving equipment and/or material to the job i 
SF site Except those purchased directly by the Owner, ; | 


i gt tt rt : 
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3.6.5 Equipment andor material purchased i in the Antigua: whetein the prehess niet nei “aby, 
ia puch,duly’ shall bé bomé by the Contractor.Wheére required: thé Contractor pay ‘ 


anes and/or ‘inaterials: pated into Antigua \ which not of va HB See 
«part of the works 4 Ph we 


* 


¥ Delete as Written ‘end insert in new seo thé flowing $e WF e 


fe = ite a 
3.7.1 # "The Owner wall scout! and pay for tht Goyérmment Building Permit. All. other permits HM, 
and licences i hecessary for the proper r Sxecut tion and completion of the Work shall be 7 
_ secured and paid for and. maintained asa fesp ppsibility af the Contractor. ae 


“ , sDelete ‘as Written aad inset i in liéu thereof the owing: # _ ‘ | 
, 3.8.2 > “Unless otherwise provide in the Conte’ Defame: Bu" 


“Al materials and‘equipment nde) an allowancé shall bé sitcctdd promptly by the 

; : Owner to avoid delay in the Work; 

* ; 2 allowancés shall cover the cost to the Contractor, less any applicable, trade 
discount, of the materjals and equipment required by the allowgnoe delivered at 

the site: ‘and all applicable duties and taxés together, with the Contractor's Costs Yoe 


for unildading and handling on the ‘site, labour installation costs, overhead, profit Aa at 
s dnd other expenses. . Where’ such allowances cover work to be’ carried put by Magee | 
‘ specialist sub-contractors, these alidwancés shall include’ the handling ‘cosis. on | 
the sité, Iabour installation costs, ovtheli, Profit, and outer ‘expenses, of § heh | 
: * sub-contractors, wae eee 4 | 
3 ae 3 whenever costs aré more than of lest than allowances, ihe Contract Sun. Sa be ns | 
a adjusted accordingly by Changé Otder. The amount of thé, Change: Order shall tan By | 
4 a a reflect the difference between aoe: costs “and the allowance’ nds cl ae | 
| Bee , 3.8.2.2. oH ed s » # 
oak ae A the Contractor shall include for carrying out iis under a Cast ‘Slowangs in a” 
: i : % his Construction Schedule, ; na . way | 
| U qa Referehtce Article 4, Clause 4.3.9: aa 
i ae 8 Délexe Clause 4.3.9 in its entirety. | 
i — al 1 references to "Mediation", 
ant o ° | 
, Bel tes Reterelice Article 4, Clause 4.4-Delete Sub-Paragraph 44.8, | 
: cf | 
i 5. % Delete Clause 4.5 in its. entirety i 7 
1 B ¥5i % # ' * i 
H \ ag oe : i : 
| AlA Dociimpht A101. ~ $887, Copyright "S 1915, 1918, 1825, 1237, 1981, 1888, 186%, 1963, 1967, 1874, 1977, 1987, 1831 Hid 1957 by THe Amarice 2 
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Delete "not stzoivea an mediation” can fst. sei Be’ y : “i 


»,Reference Article 8, Clause 822 i * : 


® "Roferetice 83, Clause 8.3.1 


B22 & Delete references to ‘mechanics Hen’ a ths we . ee : 


Delatt refertneé to "Mediation", : 


i 


deauss Arficle 9, Clause 9.6 ADD Paragraph 9.6.8: 


9.6.8 ; The Contractor, pol receipt of each progress paymient | from the Owner, shat! Srofuply 
_ furnish the!Owner ith 2 Téckipt indicating the'amounit-paid and the date payment was 


received, 


Reference Article 11, Clause 11.1 Sub-Paragraph 111.1.6: 


Delete'as written and insert in Heu thereof the following: 


LL L1.6 


Claims for damages because: of bodily injury, death of any person or property damage 
arising out of thé ownership, maintenance or use of any motor vehicle ejther on or off the 


sité including motor vehicles using public highways; and 


* 
Reference Article 11, Clause 41.1 ADD Sub-Paragraph 11.1.4: 


ILL4 ‘The Contractor shall in addition to the foregoing of Article 11.1 maintain such insurances 
? as required by the Laws of Antares and the Owner, 
a The Contractor shall mnelntata Liability cover at not less than the following 
iimits: 
Bodily Injury & Accidental Death: 
; EC$1,000,000 per occurrence, F 
Property Damage: BC$1,500,000 per occurrence, ‘ 
roy 
2 The Contractor’s liability insurance shall also include the interests of the Owner 
= and unnamed subcontractors in the work. The above noted interests to be 
endorsed on all other policies of insiirance maintained by the Contractor in 
respect of the Work. 2 , 
3 The Contractor's liability insurancé shall incorporaté the following “cross 
Hability” clanse'into the policy wording: 
"Tt is hereby agreed and declared that for the purpose of this policy each of the 
parties comprising the insured shall bé consideréd as a separate and distinct unit 
v and tié words “Thé Insured” shall bé considered as applying to cach party in the 
| : Same manner as if a separate policy had Been issued to each of the said parties 
ze a a AlA Poaument Aint 1907, Cypyright ©1916, 1918, 1925, 1937, 1951. 1858, 1961, 1965, 1967, 1974, 1977, 1987, 1991 and 1987 by The, Amedican 
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. a t maxinidm extent possible under the law, ‘This docuinént was produced by AIA software al 182455 of oave4/2008 undo OitlerNo.1000356699_1 which 
ty Mite rare on, seen: amd is not for Fesae. 
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; er ; - - 2 We. 
‘ 3 ie xd 3 & * od * Zz? a Porat . h : 
rc z. e “on ot ? “"e ae ot = he 
— 


AUA 000012 


CdSesk 14-c\8084DebIndenDeeunteA L241 File OPAL PacPeyel LPG 11 


Case 1:12-cv- Roe LAK Document 2 ils 08/16/12 Page 18 of 46 
a7 + iates 

. ’ and the “company ‘heleby precy’ 10 waive. wall ios: ‘of subrogation or action. ‘ af 
corak Beye which, thépompany’ ‘aey have:oi acqutte E as ots 
arising out of any accident in respect of Whidhi a claim is made hevetit 


a 


4 i 


f Feds 


16. fiterence Article 11, Clause’ he, Paragraph 11.4.1 ad Sub. : 
‘ Deleié as written and i insert in ‘tien thereof the jeiicitar 

: sll, ful The Contractor shail purchase and maintain property insurance beac - gotice 

- 4 . Work. at ug to y the full insurable Value dheréot, a 


Sy 9 : z om wt Sualljnsucatice shall in a vapor, cofpanies | ‘against which thie vis 
. ee and/or his apents hav ‘reasoiiable objection. This insurance s shall include the * 
Yas interests pEMREO Whey, ‘theiOwnier"s SAgentS, ‘the ‘Contractor, Subscontractors and ~ 


‘ Sub-Subcontractors igtthe Wotk aid Shalliisure sgalnst the petils of fire and. 
extended coverage and *s ‘shall inoludés tal’ tisk!’ insurance for physical loss or 
damage inelne, ewithout duplication SE” yerage, theft, vélidalism and 


| 


' Bt! of iany , -applicablé legal | 
ation for Architect's and. otter ° 


* gol 
toto 


¢ Fg ¥ "ee & 7 
2 If not covered under.all risk.insucance oF othefwise provided 1 in the Contracy . 
oh Docitments, the “Contractor shell ” “stigct and, smaintain : :shmilar insurance. on 


portions Of thé Work stored off the site or in transit, when such portions of the: 
Work are to be ieuded i in an Application ag Payment under Sub-Paragraph 
2 9.3.2 


“y ne 


: ‘4 
“3° Ef by the terms of, this insurance any "mandatory deductibles ure —) or if 
the Contractor should,¢lect; with thes concurrence of the Owner, to increase the 
mandatory deductible 7 "amounts Or “purchase” this insurance with’ voluntary 
deductible amounts, ‘thé"Contractor shall be, Fesponsiblé for payment of the 
amount of the deductible i in thé évent of a paid claim: 


st xt on ! 
‘ . asf 
* 


Fons: 


erence Articlé 11, Clause 11.4, Paragravh 11.4.4: Delete entirely a 


uw 


18, Reference Article 11, Clause 11.4, Paragraph 11.4.6: 
Delete as written and insert in liew thereof the following:- 


11,4.6 The Contractor shall file two certified copies of ‘all policies with the Owner before"' 
éxposure to loss,can occur. If the Owner is damaged by the failure of the Contractor to 
maintain such insurance and to so notify the Over, then the’ Contractor shall bear all 
reasonable Costs properly aitibutable thereto and Bich e08ts shall not be reimbursed by 


the Owner. =F Pe r 


19. Reference Article 11, Clause 11.4, Apo Paragraph 14.11 


2 oa 
WAT The Contractor ofall nsuke al] materials and Sqvipment to be incorporated i in thé project 
from the tiie of Gispateh from’ thé premiges‘of the supplict or distributor until delivered 
” to the projeér site’ for the full value thereof, Certificates of insurance shall be made 
available to the Owner'tpon request. 
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20. ae 
vith ipl 10 insuring ng agains aes by 
of ah hurricane! “wamning, is to take“all, 

, < } live tree! urric i¢ protention "bastielly bE a 
% ; 'portions:of the building - shalt, .be:paid® by’ the Ownér on the” "basis 
<2 age cost plus. at on Patcentage to cover overhéad * ‘anid profit. * Sucti arfiount shall=be.:; 
notes benween the Copier and. the Owner, ss 
we 42 * wE , . E 
P 21. Rete Aticle 13, Clause 134 Sub-Baragraph 13.1.4: 7 
i Hoi og BOE ay yoy “gt ‘s ° 
% ty nd i irisére in tidy thereof the following: “4d 
we : L ’ Pn oe g 2 a a, fs “ 
: . i Th Contract shall bed Sverrtd by and constraed dcooiding to the jews for the time being 
| oe 22. eepal'Con 
’ & . ‘ 7% aN 
syed 15,1 QUALITY AND QUANTIT Y OF THE WORK 
x o “YS. The quelity and quantity of the work included in the Contract Sum shall be 
. deémed to bé that Whick is shown upon tig contract drawings and describéd in 
A . Project Manual Volumes.One- but nothing” contairied in these documénts shall 
| iw i : override, modify, or affect in any way whatsoever the application or 
| 


imterpleyation of that ee is contained in these conditions. 


F 15.1.2 Any esror rin écketiption or emission, of itéms ‘from the Project Manual shal! not 
a 8 vitiaté! contract Lit $ e LOrrect an ehane to bea change required by 
BH this but shall’b ied and dé Roteasny quired b 
a the Architect arid Owner, 
We “ | 23. Beer General es ADD “Article 16 
‘ a Pte & 
i F161 4, DMMIGHATIO s 
wil 16.1.1 _ Attention of the Contractor is called to thé Laws of Antigua as to require work 
ars © and entry permits for’ “persons ‘entering the Country, Thé Contractor shall make - 
ga 4 any, and all! ‘aixangenichits ts"for such periiits and assume full responsibilty for 
. x gormpliance with such laws. 
. af Bo i 7 
ae 2%, Reference General, Conditions, ADD Article 17 ee , 4. 
a = Es ns = * 8 O®, es co a 
, 171 HEADINGS # = 
| Pn “en 
a ' TLL The héadings,to the clauses shall not form part of this contract or affect the 
ES -. ‘ interpretation thereof, 
| | ut i Ww & eo 2 by = R 
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yy forte following PROJECT: ; 
Toad *(Nanie and location of address): : t 
a American University of Antigua . te rics mele . 
het . Celleee of Medicine : : added information ¢ needed {for Its = 
tof eee completion. The’ singe ‘also 
Sock have javised thé text'Ot the ‘original 
THE OWNER: ANA standard form, Ant Additions anid . 
ae (Nang and address): Deletions Report that notes aided 
AUA College of Médiciné information 2s wall as revi ‘ 
oe clo Greater Caribbean Léarning Cénter the, standard fom’ ‘eit oy 
a New York, NY 10005: * trom the author and sho id b 
é« *  réiieweid. A vertical 
Band : margin of this dactinént iid 
: THE ARCHITECT: where the authorhas added |" 
af (Name and address): necessary information and where © 
oo Sundaram’ ‘Architects PVT, Ltd, the author has added to or; deleted © 
met N6."19 Kuindra Krupa Road. from the original AlAtext. .. ® 
Bangalore 560-061 This document has enposiant legal 
eta _sndia : consequences, Consuttation with an 
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att TABLE OF ARTICLES to {ts com@letion or modification,” 
ie eer ‘This dooument has been approved 
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%, 2 OWNER . General Contractors of America * a 
+ ‘ t a: 
‘ 3 CONTRACTOR 
aft we 
™ 4 — ADMINISTRATION OF THE CONTRACT 
be 2 “ 
a § SUBCONTRACTORS 
ott § CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 
“Ht 7 CHANGES IN THE WORK 
Pa 8 TIME 
wd “9 PAYMENTS AND COMPLETION 
sy 40 PROTECTION OF PERSONS AND PROPERTY 
tt INSURANCE et BONDS 
pts 
12, UNCOVERING | AND, CORRECTION OF WORK 
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@ American Arbitration Association 


Dispute Resolution Services Worldwide CONSTRUCTION INDUSTRY TION RULES 
Demand for Arbitration 


MEDIATION: If you would like the AAA to contact the other parties and attempt to arrange a mediation, please check 
There is no additional administrative fee for this service. 
Name of Respondent 

American University of Antigua - College of Medicine 


Address: Name of Firm (if applicable) 
c/o Manipal Education Americas, LLC, Agent for AUA American University.of Antigua - College of Medicine 


this box. (9 


Name of Representative (if known) 
Leonard Sclafani, Esq. 


New York NY 10004 New York NY 10004 
Phone No. Fax No, Phone No. 
212-661-8849 212-661-8849 


Email Address: Email Address: 


| 


The named claimant, a party to an arbitration agreement dated September 25, 2008 which provides for arbitration under the 
Construction Industry Rules of the American Arbitration Association, hereby demands arbitration. 


ARBITRATION CLAUSE: Please indicate whether the contract containing the dispute resolution clause governing this dispute 
is a standard industry form contract (such as AIA, ConsensusDOCS or AGC) or a customized contract for the specific project. 


Contract Form: AIA Document 201-1997 


THE NATURE OF THE DISPUTE 
See attached, 
Dollar Amount of Claim $ Other Relief Sought: ® Attorneys Fees & Interest 
EC $83 ,059.56 / US $30, 762.80 & Arbitration Costs 0 Punitive/ Exemplary 0 Other 
Amount Enclosed $ 975.00 In accordance with Fee Schedule: [Flexible Fee Schedule Standard Fee Schedule 


PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE: 


Jorge R. Jimenez, Esq.; Hector M, Varela, PE, MBA, FASCE; or Jose Rafael Capo Lopez, Esq. 


Hearing locale requested San Juan, Puerto Rico Project site AUA College of Medicine, Antigua 


Estimated time needed for hearings overall: Specify type of business: Claimant General Contractor 


1.00 days 


hours or Respondent_Medical School 


You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American Arbitration 
Associatigfi With a request that it commence administration of the arbitration, The AAA will provide notice of your opportunity 
Name of Representative 


Signature (mayb es by arepresentative) Datf: 

{| \WestALA Z ka J. Scott Greer, Esq. 
Name of Claiman Name of Firm (if applicable) 
Leeward Constructign Company Limited Lewis & Greer, P.C. 


Address (to be uged in connection with this case) Representative’s Address 

All Saints Road, PO Box 1400 540 Haight Avenue, Suite 202 

St. Johns, Antigua Poughkeepsie NY 12603 
Phone No. Fax No. Phone No. Fax No. 


845-454-1200 845-454-3315 


268-462-0071 

info@leeward.ag jsgreer@lewisgreer.com 
To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as 
provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100 
Voorhees, NJ 08043. Send the original Demand to the Respondent. 
Please visit our website at www.adr.org if you would Like to file this case online. AAA Case Filing Services can be reached at 877-495-4185, 


A093 


Representative’s Address 
‘One Battery Park Plaza, 33rd Floor One Battery Park Plaza, 33rd Floor ‘ 


| 
| 
| 
| 
i 
| 
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| 
| 
| 
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AMERICAN ARBITRATION ASSOCIATION 
CONSTRUCTION INDUSTRY ARBITRATION RULES 
DEMAND FOR ARBITRATION 


Date: February 7, 2013 


Neal S. Simon, President 

American University of Antigua, College of Medicine 

c/o Manipal Education Americas, LLC, 

Agent for American University of Antigua, College of Medicine 
Kasturba Medical College International Center 

One Battery Park Plaza, 33 Floor 

New York, NY 10004 


PLEASE TAKE NOTICE THAT Leeward Construction Company, Ltd. (“Leeward”), a 


party to a written agreement dated September 25, 2008 (the “Contract”), which, inter alias provides 


that: 


§ 4.6 ARBITRATION 

§ 4.6.1 Any Claim arising out of or related to the Contract, er 
Claims relating to aesthetic effect and except those waived as 
provided for in Sections 4.3.10, 9.10.4 and 9.10.5, shall, after 
decision by the Architect or 30 days after submission of the Claim to 


the Architect, be subject to arbitration. 


§ 4.6.2 Claims shall be decided by arbitration which, unless the 
_ parties mutually agree otherwise, shall be in accordance with the 
Construction Industry Arbitration Rules of the American Arbitration 
Association currently in effect. The demand for arbitration shall be 
filed in writing with the other party to the Contract and with the 
American Arbitration Association, and a copy shall be filed with the 


Architect. Location of any Arbitration will be Antigua. 
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(A copy of the “Agreement to Arbitrate” as set forth in the General Conditions to the Contract, is 
annexed hereto) hereby demands arbitration of the following disputes, which are subject to 


arbitration thereunder: 


This dispute arises out of the construction of a medical school in St. Johns, Antigua. On 
September 25, 2008, Leeward, as general contractor, entered into a Contract with the Respondent, 
American University of Antigua — College of Medicine (the “AUA”), as owner, for the 
construction. of the medical school for the fixed price of EC $27,436,824.00, subject to additions 


~ and deductions as provided in the contract documents. 


CLAIMANT _ seeks recovery of contract funds in the amount of 
EC$83,059.56/US$30,762.80' that were inadvertently mis-tabulated as Antigua af Barbuda 
Sales Tax during the requisition process. The Respondent admitted owing these funds at a prior 
related arbitration proceeding entitled Leeward Construction Company, Inc. v. American 
University of Antigua, College of Medicine, Case No. 50 110 T 00075 11, Jose R. Capo, Esq., 
Jorge R. Jimenez, Esq. and Hector M. Varela, PE, MBA, FASCE. The relevant facts. as 
previously determined by the Arbitration Tribunal are set forth in the Arbitration Award dated 
June 22, 2012, as modified by The Final Arbitration Award dated August 8, 2012. The issue 
concerning the ABST is set forth on pages 11-12 and 27-28 of the Award. (A copy of the award 
as modified is attached hereto and incorporated herein.) 

CLAIMANT seeks cost of arbitration 


CLAIMANT seeks attorneys fees. 


1 ‘The Arbitration Tribunal awarded damages in Eastern Carribean Dollars (“EC”). As of June 22, 2012 and August 

8, 2012, the conversion rate for Eastern Caribbean dollars to United States dollars is 0.3704 United States dollars for 

each Eastern Caribbean dollar, and United States dollar to Eastern Caribbean dollar is 2.700 Eastern Caribbean 

dollars for each United States dollar. See bttp://www.likeforex.com. For purposes of this Petition/Motion, the 
‘ Petitioner will reference the award going forward in both United States Dollars and Eastern, Caribbean Dollars. 


A095 


Caseer i hlarbshooinent SocdhieneNS. Pik 10f2 Tas Peyel Pore 


PLEASE TAKE FURTHER NOTICE that in accordance with §4.61 of the General 
Conditions to the Contract, a written claim, dated November 20, 2012 and supplemented on 
December 21, 2012, upon which this demand for arbitration is founded, was served upon 
Sundaram Architects Pvt. Ltd. (“Sundaram Architects”) and the AUA, and that the AUA having 
the power to pay the claims have neglected or refused to make payment thereof for more than 


thirty (30) days after such presentment. 


YOU ARE HEREBY NOTIFIED that a copy of this Demand for Arbitration with a copy 
of the agreement to arbitrate will be filed with the International Center for Dispute Resolution, 
American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100, 
Voorhees, NJ 08043, USA location, with a request that it commence administration of the 
arbitration pursuant to the Construction Industry Rules. Under the rules, you may file a Statement 
of Defense within the time specified in the rules after notice from the administrator. 


Dated: February 7, 2013 
Poughkeepsie, New York 


J Bop tt Greer, Esq. 
Lewis & Greer, P.C. 
Attorney for Claimant, 
Leeward Construction Co. Ltd. 
510 Haight Avenue, P.O. Box 5990 
Poughkeepsie, New York 12603 
Tel: (845) 454-1200 
email: jsgreer@lewisereer.com 
ce! Eric Linde, Chairman 
Leeward Construction Co. Ltd. 
All Saints Road, P.O. Box 1400 
St. Johns, Antigua 
Tel: (268) 462-0071 


email: info@leeward.ag 
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§ 4.4.5 The Architect will approve or reject Claims by written decision, which shall state the reasons therefor and 
which shal! notify the parties of any change in the Contract Sum or Contract Time or both. The approval or rejection 
of a Claim by the Architect shall be final and binding on the parties but subject to mediation and arbitration, 


§ 4.4.6 When a written decision of the Architect states that (1) the decision is final but subject to mediation and 

arbitration and (2) a demand for arbitration of a Claim covered by such decision must be made within 30 days after 

the date on which the party making the demand receives the final written decision, then failure to demand arbitration . 
within said 30 days‘ period shall result in the Architect's decision becoming final and binding upon the Owner and 
‘Contractor, If the Architect renders a decision after arbitration proceedings have been initiated, such decision may 

be entered as evidence, but shall not supersede arbitration proceedings unless the decision is acceptable to all parties 
concerned, 


'§4.4.7 Upon receipt of a Claim against the Contractor or at any time thereafter, the Architect or the Owner may, but 
is not obligated to, notify the surety, if any, of the nature and amount of the Claim. If the Claim relates to.a 
possibility of a Contractor's default, the Architect or the Owner may, but is not obligated to, notify the surety and 
request the surety’s assistance in resolving the controversy, 

§ 4.4.8 If a Claim relates to or is the subject of a mechanic's Jien, the party asserting such Claim may proceed in 
accordance with applicable law to comply with the lien notice or filing deadlines prior to resolution of the Claim by 


the Architect, by mediation or by arbitration. 


§ 4.5 MEDIATION 2 

§ 4.5,1 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5 shall, after initial decision by the Architect or 30 days 
after submission of the Claim to the Architect, be subject to mediation as a condition precedent to arbitration or the 
institution of legal or equitable proceedings by either party. 


§ 4.5.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree 


- otherwise, shall be in accordance with the Construction Industry Mediation Rules of the American Arbitration 


‘Association currently in effect, Request for mediation shall be filed in writing with the other party to the Contract 
and with the American Arbitration Association. The request may be made concurrently with the filing of a demand 
for arbitration but, in such event, mediation shal] proceed in advance of arbitration or legal or equitable proceedings, 
which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer 
period by agreement of the parties or court order, : 


§ 4.5.3 The parties shal] share the mediator's fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction thereof, 


§ 4.6 ARBITRATION 

§ 4.6.1 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3, 10, 9.10.4 and 9.10.5, shall, after decision by the Architect or 30 days after 
submission of the Claim to the Architect, be subject to arbitration. Prior to arbitration, the parties shall endeavor to 
resolye disputes by mediation in accordance with the provisions of Section 4.5. 


§ 4.6.2 Claims not resolved by mediation shall be decided by arbitration which, unless the parties mutually agree 
otherwise, shall be in accordance with the Construction Industry Arbitration Rules of the American Arbitration 
Association currently in effect. The demand for arbitration shal] be filed in writing with the other party to the 
Contract and with the American Arbitration Association, and a copy shall be filed with the Architect, Location of 
any Arbitration will be Antigua. 


§ 4.6.3 A demand for arbitration shall be made within the time limits specified in Sections 4.4.6 and 4.6.1 as 
applicable, and in other cases within a reasonable time after the Claim has arisen, and in no event shall it be made 
after the date when institution of legal or equitable proceedings based on such Claim would be barred by the 


applicable statute of limitations as determined pursuant to Section 13.7. 
‘ U 


AIA Document AZ01™ — 1997, Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1956, 1970, 1876, 1987 and 1987 by The American 


Institule of Architecls, All rights reserved, WARNING: This AIA° Document Is protected by U.S, Copyright Law and International Treaties. Unauthorized 94 


veneriner . 7 i d to the 
repraduction or distribution of this AIA” Document; or any portion of JI, may resull in severe clvil and criminal penaltles, and will be prosecuted 
a irs extent possible under the law. This document was produced by AIA soltware at 13:26:95 on 09/24/2008 under Order No.1000356689_1 which 
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AFFIDAVIT OF SERVICE 


STATE OF NEW YORK _) 
COUNTY OF DUTCHESS _) ss: 


MELINDA L. BENANTI, being sworn says: J am not a party to the action, am over 18 
years of age and reside at Marlboro, New York. 


On. February 7, 2013, I served the within Demand for Arbitration with arbitration clause by 
depositing a true copy thereof, enclosed in a post-paid wrapper, sent in an official depository under 
the exclusive care and custody of: 


VIA INTERNATIONAL FEDERAL EXPRESS 
AS. Nagesh 

Sundaram Architects Pvt. Ltd. 

No. 19 Kumara Krupa Road 

Bangalore — 560001 


India 
VIAU.S. POSTAL SERVICE VIA U.S. POSTAL SERVICE 
CERTIEIED MAIL, CERTIFIED MAIL, 
RETURN RECEIPT REQUESTED RETURN RECEIPT REQUESTED 
_ Neal S. Simon, President Leonard Sclafani, Esq. 
American University of Antigua, -American University of Antigua, 
College of Medicine . College of Medicine 
c/o Manipal Education Americas, LLC, _ e/o Manipal Education Americas, LLC, 
Agent for American University of Antigua, College Agent for American University of Antigua, College 
of Medicine of Medicine 
Kasturba Medical College International Center Kasturba Medical College International Center 
One Battery Park Plaza, 33 Floor One Battery Park Plaza, 33? Floor 


New York, New York 10004 New York, New York 10004 


vv 


LINDA L. BENANTI 


Sworn to before me on the 7th 
day of February, 2013. 


(rh fd 


Notary Public Carol A. Verdis 
NOTARY PUBLIC, State of New York 


No. O1VE5037251 
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AMERICAN ARBITRATION ASSOCIATION 
INTERNATIONAL CONSTRUCTION INDUSTRY ARBITRATION RULES 
ANSWER AND COUNTERCLAIM 


TO: Leeward Construction Company, Ltd. 
‘c/o Lewis & Greer, P.C, 
Attorneys for Claimant ~~ 
510 Haight Avenue . 
Poughkeepsie, New York 12603 


Re: 50110 T 00118 13 
Leeward Construction Corp. v. American University of Antigua College of 
Medicine 


PLEASE TAKE NOTICE that American University of Antigua College of Medicine 
hereby answers the Statement of Claim of Leeward Construction Company, Ltd. and 
Counterclaims as follows: 


Claimant claims entitlement to EC$83, 059,56/US$30,762/80 which said sum 
derives from an alleged “mis-tabulation as Antigua and Barbuda Sales Tax (“ABST”) 
during the requisition process. 

There is no issue that the sum was paid to Leeward. The claim here is that the 
sum was paid as reimbursement for ABST that AUA allegedly owed to Leeward, but 
was subsequently added to the amount that was paid to Leeward as a progress 
payment so that, when Leeward was paid on the following requisition, the amount 
allegedly “mis-tabulated” was deducted from that requisition leaving Leeward short 
on the payment of the requisition in the amount of the sum above stated. 

AUA asserts herein, first, that Leeward has not provided any evidence that it 
actually paid the Government of Antigua and Barbuda the ABST in connection with 
the requisition at issue or in connection with any prior or subsequent requisition. 

AUA further asserts that, even if Leeward establishes that it paid this, or any 
other amount of ABST, it was its responsibility and obligation to do so under the 
terms of the parties contract, such that the amount that Leeward was paid for the 
requisition at issue was correctly added to the amount of its progress payment. 
Leeward was not entitled to a separate or additional payment for reimbursement of 
ABST. 

AUA further asserts by way of a defense and a counterclaim that it paid ABST to 
Leeward in addition to, and notas a part of its progress payments in all but the one 
from which Leeward’s claim herein originates in the sum of EC$3,614,552.41 as a 
result of error, mis-tabulation and mutual mistake, despite that Leeward provided 
no proof of payment of the tax and, in any event, was, itself, obligated to pay the tax 
without reimbursement by AUA. 

Lastly, AUA asserts that it submitted its claim for a reimbursement of the said 
sum to the Project Architect, R. Sundaram, Sundaram Architects as required by the 
parties contract; and that the Project Architect has approved the claim. AUA is 
therefore entitled to this sum. (see the attached correspondence) 
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The so-called concession was simply an acknowledgment of this alleged error and by 
implication assumed that AUA was obligated to pay the misapplied ABST in the first 
place, nothing more. Because, as demonstrated above, AUA was not obligated to pay 
ABST, Leeward’s misapplication of the money serves to reimburse AUA for a small 
fraction of the ABST Leeward wrongfully collected. 


In sum, AUA respectfully requests that Leeward’s claim be denied and that an 
award issue in AUA’s favor declaring for the amount of the ABST that Leeward was 
wrongfully paid; to wit, EC $3,614,552. 


Dated: February 27, 2013 
New York, New York 


One Battery Park Plaza, 33"4 Fl, 
New York, New York 10004 
(Tel.) 212-696-988 

> email: l.as@mindspring.com 
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ABST Payments 
$50,075.05 
$65,398.08 
$36,694.52 
$36,586.04 | 
$46,519.90 | 

$120,969.00 | 
$176,431.68 
$70,116.02 
$9,666.98 
$143,779.67 
$137,766.27 
$409,676.77 | 
$550,835.46 | 
$230,721.53 | 
$410,551.87 | 
$415,282.54 
$196,410.71 
$209,080.45 
$190,590.53 
$83,083.24 
$8,586.66 
$15,729.44 
$3,614,552.41 
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MS. SUNDARAM ARCHITECTS PVT. UID. 


ARCHITECTURE » ENGINEERING © PLANNING » INTERIORS » SERVICES 


Fax : G01-845-454-3315 Date : 27.02.2043 
Kind atin: Veronica A. McMillan. 

Mis. Lewis & Greer, PC, 

Attorneys at Law, 

540 Haight Avenue, 


POUGHKEEPSIE, 
NEW YORK 12803, USA 


Dear Sits, 


Leeward Ciain with respect to ABST 
It is verified that AUA paid the ABST charged by Leeward. The amount is 
$3,614,552 41 
As per contract Leeward has to pay all taxes including ABST. 


it is a fact that AUA has paid Leeward ABST taxes although Leeward should pay 
the taxes. 


Piegse advise Leeward fo return the ABST collected from AUA to AUA. 
Thanking you, , | 


Yours faithfully, 
For Sundakam Architects Pvt. Lid. 


YW 


R. SUNDARAM 


19, Kumara Krupa Road, Bangalore - 560 001, india “ 
= Fel 1 +9T (0}80 2238 O70) / 2238 0702 / 2238 0703 OS 
= Fox : +9) (0}80.2225 2339 Email! edp@sundaromuichitecis.com ° 
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ABST Payments 


_ $50,075.05 
$65,398.08 
$36,694.52 
$36,586.04 
$46,519.90 

$120,969.00 

$176,431.68 
$70,116.02 
$9,666.98 
$143,779.67 
$137,766.27 
$409,676.77 
$550,835.46 
$230,721.53 
$410,551.87 
$415,282.54 
$196,410.71 
$209,080.45 
$190,590.53 
$83,083.24 
$8,586.66 
$15,729.44 
$3,614,552.41 
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lone University of Antigua 
College of Medicine | | 
Check Request Form. — @ 


PUSS: [FP HOUSING COMTPBeI! (EEKALO COMBEUCTION 


INTE FayMenic ¥ LOO " » +, 33%, $33.67 
RE3T ‘ SO o7S, oS 
a: Ses 208 12 
= a EER : ss , os 
Vensdos's TIN / SSH ‘ 
Maker check payable to: LEPMALO COMGTRUCTION) Compasty LIT, 
Cortact name: NG. orcvesod. 
Constct phons i _T2gfeo72 
Peyment scdeesr: At, SainzS doso, : & 
P,.©.Gex%, Ido 
S7. Sous SS 
ANCOUA, 
US S's BC$'s 
Cheek stosont; Agson8.72 


——AE_Quanyiies Cares Tf COMpLETON OF CONTRACT. 


“L6000242 
AUA000431 
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American University of Antigua _ 
College of Medicine 


Departments Consttuction 
DATE May. 30th,2008 | . 


yon Ne aint 


Phase 1: Gs on “A ttes = eee Leeward Conetruction os . 


Interim Payment # 2.00/A - 435,986.79 
ABST , —_ 65,398.02 
Subtotal 501,384.81 
LESS: Payment A/C: Corey Greenberg email 5/22/08 300,000.00 

EC $ 201,384. i 
4 oR cae: ss cadorinformabons., fan: wee tee Soa, 
Vendor's name: a ee el 


Vendor's TIN / SS# 


"Make check payable to: Leeward Construction Company Ltd. 
Contact name: Neil Dickenson 


Contact phone #: 729-0072 
Payment address: All Saints Raod 
| P.O. Box, 1400 


; US $'5 EC $'s 
Sats au ‘ ae 
ee. 2. , Additional Gotiments 7 


Peano For ae Pending Agreement of Bill of Omen Rates & Gamtieten 
of Contract, 


Requestor's Signature: 
Request Date: 

Dean's Approval: 
Approval Date: 
Finance Approval: 
Approval Date: 


AUA000456 
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American University of Antigua 


College of Medicine 
Check eam Form . 
(RGR Et rloves information, ari Poe ee ne 
Mike joknec 
7 ad were, mee et ie om 


‘Phase 1: ae : Leer Niveeat] penne Speman 7 

Interim Payment #3.00 244,630.15 

ABST 36,694,52 
; EC $ 281,324.67 


EDA sie ca reg ee Eh ns 

Vendor's name: -pemney, Ce Company Ltd. 
Vendor's TIN / SS# 
Make check payable to: Leeward Construction Company Ltd. 
Contact name: Neil Dickenson 
Contact phone #: 729-0072 
Payment adress: _ All Saints Raod 

P.O. Box, 1400 . 

St. John's 

Antigua _ 

US §'s . EC $'s 
CHEQUE AMOUNT a 02h oF 
Pont tn Wow ie. ey Adidomal Commente a 


approved For Payment Pending Agreement of Bill of Quantities Rates & Completion 
of Contract. 


Reqnestor's Signature: 
Request Date: 

Dean's Approvak 
Approval Date: 
Finance Approval: 


Approval Date: LC000294 
AUA000479 
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_ Requestot's Signatare: 


* Dean's Approval: 
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American University of Antigua 
College of Medicine 
Check Request . 


ASN peios pemeginre meno fm rrtmene wt gem 4 t 
“ A’S TA: STONY a ze 


ee "AUABmployes Informations. 
Name: Mike Johnson 


Department; Construction 


DATE May 30th,2008 ; 


wetter arenes ren: SE an a ete at 
Caed 


» oe 


Seley woe {lout eevee tna crn lacie n? iin 


pcene Li: rena [Libeary/ eect Leeward Consmariion . 


Interim Payment #4.00 243,906.96 
ABST . ; 36,586.04. 
EC $ 280,493.00 


vesiet same! Leeward Cxnneacina Company Lid. ; 


Vendor's TIN / SS# 


Make check payable to: Leeward Construction Company Ltd. 
Contactname: Neil Dickenson 


Contact phone #; 729-0072 
Payment address: All Saints Raod 
P.O, Box, 1400 
St. John's ; 
Antigua _ 
US $'s EC $'s 
cuEQUE 4 AMOUNT . a 


|. Additional Comments °F 


ese For Papacas Pending Agreement of Bill of Oeaatiles Rates & Couibledon 
of Contract. 


lk ome edema aes onthe wy tees 


Request Date: 


Approval Date: 


Finance Approval 


Approval Date: . —_ 10000317 
AUA000500 
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ah 
) 


American University of Antigua 
College of Medicine 
one Request B orm 


KA Employes Hey reunite fmaGont ot 


Exes ce dnfo rman Anke | Malin heed anna ema” 


PR TEASE! SSE ES 
a ery aaa ies ih oe WAAL ee 
ieeToaee Sparen Rate Pes on 


? ve = 
a st ee ey! fen dite Saat Se len, Aesidl mba Raitt GA lacs ee il 


aaies : Sa a ta! 
Phase 1: Classtoon /Libray/ Nutses: Leeward Cs 


Interim Payment #5.00 310,132.65 
ABST 46,519.90 


Total Payment EC $ 356,652.55 


a MRS See Bede teres LT, 


SeVelidor information: 


So Sao Ly SSI 


Leeward Constmction Company Ltd. _ ane 


Vendor's TIN / SS# 


Make check payable to: Leewatd Construction Company Ltd. 
Contact name? Neil Dickenson 


Contact phone #: 729-0072 


Payment address: All Saints Raod 
P.O, Box, 1400 


US $'s EC$'s 
#26,652.2> 


. eiseston aS eT Sma aaa PAA ineasetaced. Webiee nnpeieatee os oe 
oo ree ee ae ae . ’ 
* wot fe * f. 
ee ant ‘ Additional Commenits. . : ; 
une ee obese fs er ee ere ee en re ele ee wee tes Y tet atmos nae meet viene ¢ 


eee For Payment Pétidtag Agreement of Bill of Omalae Res & Completion 
of Contract. 


Retention peer’ to S%i in Accordance with Letter of Entent. 


eae T patier mm My ches od ermprngre ty me Mamatengy 
oy a 


HOEY Songer se Awe a. eye 2 MNS © att ats ~ a Fg TRS Nee tap esate cme mes mee anne @ 
zy. »' Gates : i 


ens Ce 


Request Date: AV 7t ENN , 


Dean's Approval: 
Approval Date: 
Finance Approval: 
Approval Date: LC000342 
AUA000525 
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A ecicas avenate of Antigua 
College of Medicine 


SS % 


sc a —_ es ~ ~ 
Construction 
—— 
‘Phase 1 I: : Clasatoomn / ire ee prety 7 ase 
Interim Payment #6.00 Mobilization ; :; 806,460.00 
ABST . 120,969.00 
Total Payment ~ EC $ 927,429.00 . 
Vendor's name: sa perio alison eco L: 1. 
Vendos's TIN / SS# 
Make check payable to: Leewatd Construction Company Lid. 
Contact name: Neil Dickenson 
Contact phone #: 729-0072 , : 
Payment addtess: All Saints Raod 
P.O. Box, 1400 
St. John's 
Antigua 
US $'s EC $'s 
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2S Tele + teens % min! 


pee For ae: + Pending Aewemnent of Bill of Quantities Rates & Canin 
of Contract. 


Requestor's Signature: 
Request Date: 


Dean's Approval: 
Approval Date: 


Finance Approval: 


Approval Date: LC000372 
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Name: Mike Johnson 
* Department: Construction 


DATE July 25th,2008 
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Phase 1: Classroom /Library/ Norses: paneer snr : 


Interim Payment #7.00 Measured Works /Materials on Site. 1,176,211.22 ; 
ABST 176,431.68 


Total Payment , 1,352, 642,90 ° 


ie S $a DR eee SoM eV Gn Spaoe dit ifonnatio! i att Sate 


aeeter SWE ety ont 
re Oe 


iY Us rege 
or a Ze aut wie oa rr pee Py Sno anon 


ALOE Se tact age teste Ta 
.. Vendor's name: Ts a eects Compaty Ltd. 
Vendor's TIN / SS# 


Make check payable to: Leeward Consstruction Company Ltd. 
Contact name: , Neil Dickenson 
Contact phone #: 729-0072 


@:--: address: All Saints Road 
P.O. Box, 1400 
Antigua 


US $'s ECS's 
CHEQUE AMOUNT 1,352,624. 20 


a ee aes teh a wees ne, Me! ae deg eee ee PO ay ire te cera 
yt ET eee peas % : 
" aie as 


Additional I.Gomments 
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feclestacts 
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: 4 et eee el eat fn GS nniores ME 6 WANE es Approval: Shee vecteiere se ntangeemabtabatia eehtily veut 
Requestor's Signature: 
Request Dates 
an's Approval: 
Approval Date: 
Finance Approval: 
Approval Date: 
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American University of Antigua 
College of Medicine 


@ _ Check Request Form 


= Mm omer re ane: Pita Sat <F, : : ata E Ex ae ne emhaiialihe te oats i aiate 
Px eases® i he Aaa L wate nos cache! Tatale seater, See mployee se: daformation’ . noe : . ee "etait ” we ‘a mates ° 


Lt Cal Roche Antony : 


Construction | 


DATE September 181h,2008_ 


Serge pe vege sees oe Bara alata: 
“rs! ae T 
7 Be 
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Interim Payment #10.00 Measured Works /Materials on Site. 64,446.50 
ABST 9,666.98 


Prelims From 8/3/08 to 30/4/08 199,853.39 
} EC $ 273,966.87 


eb as  Wendos i Information” athe beth wend BAe sks” 


Vendor's name: pen Construction a Lid. 


‘Vendor's TIN / SS#. 


Make check payableto:  _Leeward Construction Company Ltd. 


Contact name: Neil Dickenson 
Contact phone #: 729-0072 


Payment address: All Saints Raod 
P.O. Box, 1400 
St. John's 
Antioua 
US $'5 EC$'s 
CHEQUE AMOUNT - : 273,966.87 
a as ea  T addidonal Ogdaments’ oe = 


oe Toe ca? Peer rere aiats oma faces an er 


ae ae Approval * : 
. toda 4 if thnde 
5 


Requestos's Signature: bole Tt fm ACU bn OX S73 966.8 


Request Date: ! 


raat 
ae Oi 
Dean's Approval: wed r) fe 


Approval Date: 


Finance Approvak 


Approval Date: a LC000523 
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American University of Antigua 
College of Medicine 
Check Request iam 
veh, Sess, oh what A enamelysin 
Name: Tt Col Roche Anton 
Department: Constraction 
Octobe: ath 2008 


Peeeriae 


Interim Pa' t #1§.00 Measured Works/Materials on Site. 958,531.17 
ABST 143,779.67 


Total. EC $ 1,102,310.84 


Vistwtcane TF cepset Caressa Compeny Lad Lid. ee 
Vendor's TIN / SS# ABSTNO:TINO502142 


Make check payabler; Leeward Construction Company Ltd. 
Contact name: Neil Dickenson 


Contact phone th 729-0072 
Payment addrcas: All Saints Road 
P.O, Box, 1400 : 
St, John's 
Antigua . 
US $s —_ EC $'s 
1,102. woe of 


Request Date: f ” ly Oat Libre ‘ 


Dean's Approval: 
Apptoval Date: 


Finance Approval: 
Approval Date; 
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American Univetsity of Antigua _ 
@ ' College of Medicine Re ee 
oie Regie! ah 7 | 


Nemes wer Caney oo a 
Department: Construction 


DATE | pioveubes 17,2 se 


creer 1: ease Parcs: pre —— er ee 


Interim Payment #12,00 Measured Works/Matetials on Site. “$718,588.47 
ABST $107,788.27 


Outstanding ABST Application #10 , $29,978.00 


OL moral - | $856,354.74 


Vendor's name: Lecward Coneaction Canary Led | 
Vendor's TEN / SS# ABSTNO:TIN0502142 


Make check payable to: Leeward Construction Company Ltd. 
@ Contact name: Neil Dickenson 
Contact phone #: 729-0072 


Payment address: All Saints Road 
P.O. Box, 1400 


C US $e EC $'s 
CHEQUE AMOUNT . 856 saul ies 
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Requestor's Signature: 
Request Dare: 

Dean's Approval: 
Approval Date: 
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| American University of Antigua Jy 
© College of Medicine 
Check Request Form 


Se Sai Ei tintoveentitor nformution 


‘Name: It Col Roche Antony ~ | 
Department Construction 


DATE December 16th, = 


Phase 1: Clasetoom/Libee ay cruaveay premeny omnininivces ee ae 


Interim Payment #13.00 Measured Works/Materials on Site. $2,731,178.48 
ABST $409,676.77 
Less Mobilisation Advance $1,956,460.00 
oy, 
CS tort $1,184,395.25 
: ae peenneney Cendorsintonm stm arce ; a 
Vendoc's nense: ena ecene ten oa Lid, 7 
Vendor's TIN / SS# ABSTNO:TINO0502142 
Make check payable to: Leeward Construction Company Ltd, 
& Contact name: Neil Dickenson 
Contact phone #: 729-0072 
Psymentaddress: All Saints Road 
P.O, Box, 1400 


St. John's . 
Antigone 


Ser US $"n EC $'s 
caEQuE AMOUNT 1,1 B6.395. 2 25 


Dean's Approval: 
Approval Date: 
Finance oe f, 


Approval Date: 
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ry 
Ww 


SS Caw USS 18 eR SABA apiopeebnbrinationy PRs eke soe 
Nuatne! laCol Roche Antony 
Deparemrat: ‘Cangmuction 
DATE Pebroary t8th, 2009 

Heber 2s, SUS RA a SR ERTL RSE SReE soo see ESE 
Phase ti Classroom/Library/ Nurses: Leeward Construction 
Lvtecis Payment #15.00 Measured Works/Matedaly on Site. $11,993.466.76 


~ 


Less Ste Retnifiun $599,673.34 
Preyious Payments is $9,855,640.87 
Subtotal . $4,338,143.55 
ABST 15% $230,721.53 
“Feral Payenent $1,768,865.09 


: tet et Eee belt eR EE se, 
Seeks te ou ORE See S.wenderdmormaiooes Sasha ak EEE 
Veador’s name. Legward Construction Company Ltd 


Vondors ‘TIN / SSH ABSSINOSTINOS 2 [43 
Mike cherk payable tnt Lecward Consaruction Company Lid. 


Cotiaet annie: Neil Diekensean 


Compact plore 8 729-0072 


Paymen nultitess: AQ Saints Roud 
P.0), Box, 1400 


St. Joba's 


z\ntigua 
USS's ECS 
CHEQUE AMOUNT . P 1.766, 865.09 
> s t sé 
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Dezn's Apporvak 
Approval Date; 


Finarve Approvet: 
Approval Due 
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Deportes: Constraczon . cS | 
‘DATE Mareh 11th, 2009 | 
Buse ee due BRE RS EB ESSERE CEST ORERE SERS TSR ERE RS aL 


Phase 1: Classroom/Library/ Nurses: Leeward Construction 


Intetinn Payment 216.00 Medenred Works/ Materials an Site, 514,874,552.22 

Legs 5% Retention $743,726.61 “ 

Previous Payments $11,593,793,12 

Subtubil $2,737,012,49 | 
ABST 156 - $410,551.87 | 
Youll Payment — : 33,1 41564. 36 | 
SPELLESESS. ABO aDeReUbeRRETS ete ttse ss rea 7: | 
‘Vendir's arhes Leewatd Coustruction Company Ftd. 
Veador's*Z1N / 88H, ASSTNOs CrNG502142 
Make check payubheans Leeward Construction Company Lid. 
Connie maine Neit Dickensen | 
Contact pheme #: 729-0072 | 
Payment adress: MI Saints Road | 


P.O, Bax, F400 
St. John's | 


. LS 4 ECS: ° 

THRQUE AMOUNT ; 2147 564.36 | 
nS ie eta SS PORES AMANO MARRS SESS EEE RSE tH | 
w= =p ecee we * | 
£ 


er om ms te 
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Regotnues Sigesi ore: & 
Request Dares 

Desn's Approval; 

Appeoral ures 

Pirauce Approvak 

Approval Date; 
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= Rand eas BS eR BL sys Aaa wits & Zedegss SEG ERH 
Namner Li Col Roche Aniony 

Depanmesia _ Gonstruction 

DATE Apt T?th, 2609 


SB sr a ebaseds PRaES cidieshe tad 


Phase i: Glasscoopa ir Nace tas 


Tess 3% Reemion $885. 815.85 


Previous Payments $14,130,805.61 
Subtotal $2,699,695.63 


Retention Release { Classroom 50%) $38,951.85 


Retentian Release ( Service 50%) $29,902.91 
ABST 1540 _ $41 — 
*létak Payment ie 183, $32.9 
Fi BSS Basie epee bes ilies Auyaaialafmhaon == 9 seated Ree sae 
Vendor's names Leeward Constructiun Company Ltd. ; 

¥endury TIN / SSH A BS’ INO: TUNOSO2 142 


Make check paynlile a Leeward Construction, Company Ltd. 
Coptaet nate: Neil Dickenson 


Contazt phous # 729-0072 
Poymunt aditeess: All Sainow Road. 

P.O. Box, [+400 P 

St. Joba's . 

Antigua 

US §'¢ IBC S's j 
CHEQUE AMOLINT 3,183,832.9 
igs ci siak bags crue, Saal Gos ypc nanTTETETaae rec 
th 3 8 _ 
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Dean's Approvat 


Approval-Dare: 


Finanec Appravat 
Approval Dase: 
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me a 


Phe Eas ARERR >. cAUEeaployscd ntonmation: TEAM EER Be aeeay : 
Name te Gol Roche Antany . 
Deparment: Consuction ; 


PATE Apel 1 Ee ae 


Mg Been Bes 7, BS ary RS 


Phase 4: Classtoom/Lib: i eniieielts Cacia 


Interin Paymom $15.00 Measured Works/Marorials on Site. $19,094,021 .50° 
‘Lesy $¥6 Retentiznn ; S954.2001,08 
Previous Payinents pais $.16,899,356.01 
Subtol $1,239 04640 | 


Retentiod Release (‘Claysroem 5094 $40,368.71 


Retention Release: { Service 50% $29,074 62 
ADST 15% _. ; oo SIDGALOTI 
“Total Payment a $1,505, Bt5. 46 
(Sethe geen wd See ES Se Meligodiniednaos ¢ = 32 REARS EE AS RY 
Vendoyts name Levowacd Construction C sompany tcl. ; 
Vendeste TIN / SSH ABSTNO<UINOSU2142 

Make cheek payvble we Leeward Construction Company Ld 

Conmact names Neil Dickensun 

Contact phone #: 729-0072 

Patyrment addresst All Saints Road 


P.O. Box, 1400 @ 
St Jobu's 


Antgha 


US't’s EC sts 
GHEQUE AMOUNT: 1305; $15.46 
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Requestor's Signature: va ¥ 7 fs B 
Regues! Dare: ff Rony ay LED . 
Deuss's Approvak, 


Approval Date: 


Firance Approval: 
Apptovul Datey 
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an 


American University ef Antigua 
Pee of Modinine 


Intestin Payment Draft Final crane Measured ‘Worl feiaertale on Site.  $23,603,320:00 
Less 3% Retention , $1,480, 4 66.00 
Previous Raymnents ; i, $22 908,374.09 


Subvétal j hee: oot $485,220.09 
Retention Release $590,083.00 
"Porat Payment - —— $104,862.91 
ABST 15% = __ 815,729.44 


$120, 592.35 


Vepdos's nani: 
Veodqr's THN /'SS# ABSTN Or TIN0562142° 


Make sheak-payuble te: Leeward Construction Company Lad. 


‘Contaea name: Nell Dickenson 
Conte? plione #: 729-0072 
Payment atkdess: Add Sains, Road 


P.O. Box, 1400 
St. Jobn's 


Antigua a 
US Sts EC 5's. 
CHEQUE AMOUNT . 120,592,355 
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Thursday, .ober16, 2014 at2:07:4. A Eastern Daylight Time - 


Subject: Re: Leeward v. AUA, Case No. 50 110 T 0011813 - AUA Revised Statement of Claim 

Date: Tuesday, June 25, 2013 at 4:31:09 PM Eastern Daylight Time 

From: Leonard Sclafani 

To: Melinda Benanti, ‘Carolina Cardenas-Soto, LL.M.’, 'J. Scott Greer’, jsgreer0821@gmail.com 
cc: ‘Carlos A. Romero Jr.', Judith Ittig', 'Diego Brian Gosis', melinda_benanti@msn.com 


Please accept the attached document as AUA's revised statement of the counterclaims that expects to advance in 
the above referenced arbitration subject to discovery that may alter AUA's position. 

LEONARD A. SCLAFANI, ESQ. 

Sr. V.P. And General Counsel | 
MANIPAL EDUCATION AMERICAS, LLC 
One Battery Park Plaza, 33rd FI. 
New York, New York 10004 
212-661-8899 
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Mr Gosis, Mr. Romero, Ms. Ittig and Ms.Cardenas-Soto, 


Pursuant to your direction of June 21, 2013 and subject to such 
determinations as AUA may make following discovery in these proceedings, 
AUA will advance as counterclaims the below itemized list of claims as 
against Leeward: 


I. AUA has the following claims against Leeward, each in the sum of 
EC 3,614,552.41, arising out of AUA’s payment to Leeward of 
funds in that total amount during the course of the construction 
of AUA’s main campus building in Antigua purportedly as and for 
Antigua and Barbuda Sales Tax (ABST) incident to Leeward’s 
construction of the said building: 


A. Aclaim sounding in fraud, deceit and misrepresentation in 
that, through approximately 27 separate demands for progress 
payments on the construction project at issue, Leeward 
invoiced and received payment from AUA of ABST that it did 
not pay to the government of Antigua, directly or indirectly, 
and/or, at no time, it had any plan, purpose or intention to 
pay. This claim is based on the common law. of Antigua and 
Barbuda. . 

B, An alternative claim pursuant to Section 3.6.1 of the parties’ 
contract, which provides that, as between the parties, it was 
Leeward’s responsibility and obligation, and not AUA’s 
obligation and responsibility, to pay any ABST to the 
government of Antigua that was due in connection with the 
construction project that is the subject of the parties contract. 
Notwithstanding the terms of the agreement, Leeward 
invoiced and received from AUA, and AUA paid to Leeward, 
the above stated sums purportedly as and for ABST due in 
connection with work, labor and services provided by Leeward 
on the project. 

C. An alternative claim pursuant to the Antigua and Barbuda 
Sales Tax Act of 2006, as amended, which Act places the 
responsibility and obligation to pay ABST in connection with 
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the work, labor, services and materials provided by Leeward 
on the construction project on Leeward and not on AUA. 

D. An alternative claim sounding in mutual mistake under the 
parties’ contract in that both parties’ acted in the mistaken 
understanding that AUA was responsible and obligated under 
the parties’ agreement to reimburse Leeward for ABST that it 
paid in connection with the work, labor, services and materials 
that Leeward provided on the construction project. This claim 
is based on the common law of Antigua and Barbuda. 

E. An alternative claim sounding in unjust enrichment in that 
Leeward has received from AUA sums.in the above stated 
amount as and for reimbursement for ABST that Leeward did 
not pay, and has not paid, directly or indirectly to the 
government of Antigua and Barbuda. This claim is based on the 
common law of Antigua and Barbuda. 


AUA seeks damages against Leeward for defects in its work on the 
project. These claims have been submitted to the project 
architect in accordance with the requirements of the parties’ 
contract. As of the date hereof, the architect has not rendered 
any determination on them. However, he has advised AUA that he 
will respond to AUA’s claims within two or three days from the 
date hereof. Below is a list of the defects. 


1. The risers on staircases in the building are of uneven height creating a 
safety hazard. The defect has not been repaired as of today’s date. Repair 
would require the removal and reconstruction of the staircases. AUA 
estimates its damages for this defect at $241,200 EC. 

2. Wall surfaces throughout the building were improperly finished. The 
integrity of the structure of the masonry wall systems throughout the 
project is lacking resulting in cracking which continues to reveal itself in 
multiple locations throughout the project. Additionally, the wall finish is 
uneven and unacceptable in its appearance The defect has not been 
repaired as of today’s date. AUA estimates the cost of repair at $268,000 
EC. 

3. Common to all roofs throughout the building is the absence of needed 
flashing. The failure to provide and install flashing has resulted in 
incursion of storm water into the interior spaces of the building, leaking 
and flooding. AUA estimates the cost or repair to be upward of $536,000 
EC. 
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10. 


11. 


Tiles had to be installed on the roofs of the building in order to mitigate 
against leaks due to improper roof installation. Some areas have already 
been tiled; others have not yet been tiled or are in the process of being 
tiled. To date, AUA has expended $266,310 EC AUA has also contracted, 
and partially paid for additional tile and roof leak repair work at a cost in 
excess of $94,150 EC, 

Scuppers and pipes in the drain system were improperly sized leading to 
flooding in the building during heavy rains. The collection area of the 
roof and the 4-inch drains connect to 2 %-inch storm water pipes at 
ground level.. Some repairs have been made at a cost of $8,500 EC; 
however, these repairs have not fully alleviated the problem. As a result, 
AUA expends approximately $8,500 EC each time the building is flooded 
due to the improper sizing of the scuppers. These events occur on 
average three times each year. 

Windows in the lobby and third floor of the building were improperly 
installed without removal of the packing materials. As a result, every 
window leaked both internally into the walls and externally into the 
interior of the building. The external leaks caused damage to floors and 
finish of the interior walls. The water that leaked inside the walls caused 
damage to the finished exterior walls. The improperly installed windows 
were refitted without the packaging material. The cost of this repair was 
$129,385 EC. 

Roof tiles throughout the entire roofing areas were of poor quality 
resulting in discoloration. This condition has not been repaired. The 
estimated cost of replacement of the defective tiles. Flashing is missing 
throughout the project is $ 639,792 EC. 

The tracery and fascia throughout the building are failing and continue to 
disengage from the building. This condition has not been repaired as of 
today’s date. The estimated cost of repair is $115,592.60 EC. 

The flat roof area slopes toward the building. This condition coupled with 
the lack of flashing and the improper installations of roof tiles (see item 4 


above) have resulted in ponding on the roof and leaking into the building. 


See items 3 and 4 for the costs associated with the repairs of these 
conditions to date and the estimate for completion of these repairs. It is 
estimated that an additional sum of $ 110,216 will be required for repair 
of these conditions. 

The elevator shafts were not square. AUA estimates the cost of repair of 
the shafts to be in the amount of $168,130 EC 

Several areas of the concrete floors of the building were uneven and not 
properly graded. The floors on the third floor wings needed to be 
screéded at a total cost of $56,675 EC. 
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INT. ERNATIONAL CENTRE FOR DISPUTE RESOLUTION 


In the Matter of the Arbitration between 

Leeward Construction Corp. (Claimant) 

and 

American University of Antigua College of Medicine (Respondent) 


Case No. 50 110 F 00118 13 


under the Construction Industry Arbitration Rules (including the Procedures for Large, Complex 


Construction Disputes), before 


Diego Brian Gosis (Chair) 
Judith B. Ittig 
Carlos A. Romero, Jr. 


Decision on the Parties’ Dispositive Motions and Related Cross-Motions 


I. Introduction: 


1, These proceedings are brought under the Construction Industry Arbitration Rules (including 


the Procedures for Large, Complex Construction Disputes) of the American Arbitration 
Association in effect as from 1 October, 2009 (the “Rules”), as supplemented by the ICDR 
Guidelines for Arbitrators Concerning Exchanges of Information (the “Guidelines”),' and are 
administered through the Intemational Center for Dispute Resolution of the American 
Arbitration Association (the “Association”). This decision is preceded by Procedural Orders 
## 1 through 8 (collectively, the “Procedural Orders”), which have been notified to the 
patties in due course. Except where this decision expresses otherwise, capitalized terms not 


defined herein shall have the meanings assigned to them in the Procedural Orders. 


' Of Procedural Order #1, 94(A. 
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2. For ease of reference, the claims being discussed in these proceedings can be summarized as” 
(i) a claim for sums which Claimant Leeward maintains are due by Respondent AUA 
regarding certain Antigua and Barbuda Sales Tax (“ABST”) payments (the “ABST Claim”); 
(ii) a counterclaim for sums which Respondent AUA maintains are due by Claimant Leeward 
regarding certain amounts improperly charged and/or perceived by the latter as ABST 
payments (the “ABST Counterclaim”), and (iii) a counterclaim for sums which Respondent 
AUA maintains are due by Claimant Leeward on account of certain construction defects 
incurred by the latter under the contract with the former (the “Construction Counterclaim”, 


and, together with the ABST Counterclaim, the “Counterclaims”). 


3. During the hearings held via telephonic conference prior to the issuance of Procedural Order 
#1, both Parties expressed their intention to file dispositive motions aimed at obtaining the 
dismissal of the claims submitted or advanced by the opposing party. In Procedural Order 
#1, the Tribunal granted such requests, subject to the following terms: 


11. The proceedings shall consist of a written phase followed, to the 
extent necessary, by an oral phase. As the parties have anticipated 
during the Preliminary Hearing that there would be certain jurisdictional 
objections or dispositive motions related to certain causes of action 
advanced in the initial pleadings, which objections they considered best 
to deal with as a threshold matter, the Tribunal orders that the 
proceeding shall be bifurcated as follows: 


a. Dispositive motions 

12. A preliminary phase shall be comprised of: 

(i) A limited document production procedure [...]; 

(ii) The filing by Claimant of its advanced motion aimed at the rejection 
of Respondent’s counterclaims by any reason not requiring the 
examination of any evidence other than documentary evidence submitted 
therewith, and the filing of a responsive brief by Respondent; and 


? As part of the procedural calendar of the case, the Parties were required to submit a short abstract of 
their claims, defenses and counterclaims. Respondent AUA submitted an amended statement of its 
counterclaims after the date of Procedural Order #1, as agreed by the Parties and allowed by the Tribunal. 
Both Parties agreed that the elaboration on the other party’s claims or counterclaims memorialized on 
those abstracts was sufficient for them to prepare their respective dispositive or related motions under 
Procedural Order #1, and that a fuller presentation of their respective claims would only occur to the 
extent that any such claim was not dismissed under this decision. 
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(iii) The filing by Respondent of any motion [...Jaimed at the rejection of 
Claimant’s claims by any reason not requiring the examination of any 
evidence other than documentary evidence submitted therewith, and the 
filing of a responsive brief by Claimant. 


4. As discussed in further detail below in §II, the three steps prescribed in 912 of Procedural 


Order #1 have been followed, and, after having reviewed the submissions and evidence 
produced by the Parties, the Tribunal has deliberated and adopted this Decision. 


. The Tribunal notes that the references to the claims and motions submitted -and the 
arguments and admissible evidence presented— by each Party are made in summarized 
format, with the sole purpose of facilitating the Parties’ understanding of the reasons 
_ underlying the adoption by this Tribunal of its decision hereunder. The Parties must rest 
assured that the Tribunal has reviewed, considered and debated in detail every nuance of the 
claims, arguments and evidence in the preparation of this decision. 


I. Procedural Background: 


. After several exchanges between the Parties, the Tribunal issued Procedural Order #2 on 22 
. August, 2013.. Procedural Order #2 and its Annexes I and Il contain the Tribunal’s rulings on 
each party’s requests for the production of documentary evidence by the other party. Those 
rulings were supplemented, as required by the submissions by the Parties, by Procedural 
Orders #43 through 8, which also disposed of certain requests for orders imposing 
confidentiality obligations or costs, precluding certain arguments, or allowing the redaction 
of certain pieces of information. 


. Through the Procedural Orders, and through interspersed and subsequent exchanges between 
the Parties and the Tribunal, the deadlines and number of submissions by the Parties in 
furtherance of their respective dispositive motions was set and later amended, as follows: 


(i) On 16 October, 2013, Claimant Leeward submitted a “Motion to Dismiss 
Respondent’s Counterclaims,” together with Exhibits 1 through 65 (“Leeward’s 
Motion”); 

(ii) On 12 November, 2013, Respondent AUA submitted a “Memorandum of Law in 
Support of [Respondent AUA]’s Opposition to the Claimant’s Motion for Dismissal 
of AUA’s ABST Related [sic] Claims on Various Grounds and Cross-Motion for an 
Order Striking Claimant’s Stated Defenses and Awarding Summary Judgment to 
Respondent on Its ABST Related [sic] Claims,” together with Schedule I, Exhibits A 
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to BB, an Affirmation and Supplemental Affirmation by Neal Simon,’ and an 

Affirmation by Douglas James McLaren (“AUA’s Motion”); 

 Gii) On 22 November, 2013, Claimant Leeward submitted a “Claimant's Reply in Further 
Support of Its Motion to Dismiss Respondent's Counterclaims and in Opposition to 

_ Respondent's Cross-Motion for Summary Judgment,” together with exhibits and legal 
authorities (“Leeward’s Reply”);* and 
(iv) ~ On 11 December, 2013, Respondent AUA submitted a “Reply Memorandum of Law 

in Further Support of AUA’s Cross-Motion for an Order Striking Claimant’s 
Defenses and Awarding Summary Judgment to Respondent on its ABST Related [sic] 
Claims and in Further Opposition to Claimant’s Motion to Dismiss,” together with 
Exhibit CC and a Supplemental Affirmation by Douglas James McLaren (“AUA’s 

- Reply,” and, together with Leeward’s Motion, AUA’s Motion and Leeward’s Reply, 
the “Motions”). 


. Before, during and after the period in which the Motions were filed, the Parties also issued a 
sizeable number of communications containing statements or applications which directly or 
indirectly touched upon the matters discussed in the Motions, and which were not resolved 
under the Procedural Orders. Each such communication, statement and application has been 
dutifully considered by the Tribunal in due course, and, to the extent not disposed of under 
the Procedural Orders, shall be considered as resolved under this decision. 


Il. Preliminary Matters: 


. In keeping with the Parties’ request, the Tribunal ordered, in Procedural Order #1, that the 
Parties would be allowed to file their Motions, with a view to optimizing the efficiencies of 
the proceeding, by reducing the number of issues to be subjected to a full debate, including 
witness testimony and an evidentiary hearing. Such optimization would only actually be 


achieved if the Motions could be resolved without a hearing, and, as a consequence, the 


3 This Supplemental Affirmation was submitted by Respondent AUA under a separate cover on 13 


November, 2013, hours after submitting its 12 November, 2013 presentation, arguing that “a section that 
[had been] separately prepared had been omitted from the final version,” (email from L. Sclafani dated 13 
November, 2013) and that the Supplemental Affirmation aimed to cure that inadvertent omission. 

* This delivery consisted in a single .pdf document of 996 pages, but did not include an index of exhibits 
or legal authorities, making it difficult to identify each evidentiary piece separately. However, counsel for 
Claimant Leeward explained in an email sent to the Tribunal and Respondent on the matter of this 
delivery, that “the reply submission.may appear deceptively large. In the body of the reply, we have 
hyperlinked all exhibit citations. To accomplish this, many of the exhibits to Leeward’s original 
submission had to be reattached to this submission, The legal authorities have also been attached and 
hyperlinked where cited in the document” (email from V. McMillan dated 22 November, 2013). 
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Tribunal ordered that the Motions should only be supported by documentary evidence, which 
should be submitted together with the Motions.* 


10. Respondent AUA submitted, in support of AUA’s Motion and AUA’s Reply, respectively, 
statements and supplementary statements by each of Messrs. Neil Simon and Douglas James 
McLaren (the “Witness Statements”). Claimant Leeward objected arguing, inter alia, that 
under Procedural Order #1 it would not be permissible for the Motions to be submitted 
supported by witness statements, but only documentary evidence.® Respondent AUA 
submitted that the expression “documentary evidence” did not exclude written witness 
statements,’ and that —as a consequence— the Witness Statements should be admitted. 


11. Under the Rules, the Tribunal has ample discretion to “determine the admissibility, 
relevance, and materiality of the evidence offered.”® Accordingly, in light of the materials 
and submissions by the Parties, and noting that Claimant Leeward has referred to the scope 
and substance of the Witness Statements in Leeward’s Reply,’ the Tribunal has admitted the 
Witness Statements into the record, but only after noting that they have had no weight in the 
Tribunal’s findings herein.: 


12, Asa result, the Tribunal, in deciding over the Motions, has considered all the evidence before 
it, but has made no finding which is based on any of the Witness Statements, nor has it 
considered as proven any submission supported exclusively by any assertion contained in a 
Witness Statement. 


IV. The Motions Filed: 


13. Below appears a summary of the motions included in each Party’s Motions, which is 
produced for ease of reference only, and which is without prejudice to the fuller scope of 
each of the Motions, which has been duly weighed and considered by the Tribunal in 
preparing this decision. 


* Procedural Order #1, 99 12(ii) and (iii). 

° Leeward’s Reply, p. 2, and email from J.S. Greer dated 16 December, 2013. In those materials, 
Claimant Leeward argued additional, discrete reasons for rejecting the statements by Messrs. Simon and 
McLaren, respectively. As discussed herein, the Tribunal finds that the Witness Statements in general are 
not admissible at this stage of the proceedings, and will thus not entertain the arguments pointing to 
objections to some assertions contained therein in particular. 

7 AUA’s Reply, Point IZ, 131-33, cited also in the document titled “AUA Response to Greer email of 12- 
16-13,” attached to an email from L. Sclafani dated 16 December, 2013. 

* Rules, R-33(b). The Tribunal also takes guidance on the matter of its powers regarding evidence from 
rules R-32 through R-34, and, especially, from R-33(a) of the Rules, which oe that “[c]Jonformity to 
legal rules of evidence shall not be necessary.” 

* See, e.g., Leeward’s Reply, 92, 23, 24. _ 
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14.In the summary below, the number assigned to each individual argument (each, an 
“Arpument”) is kept seriatim in a single series, to facilitate the references. 


b. Claimant Leeward’s Motions: 
15. Claimant Leeward moved this Tribunal for dismissal of Respondent AUA’s Counterclaims 
as follows:?° 


A. Regarding the ABST Counterclaim, it maintained that: 
i. when read together, the contract between the Parties and the ABST Act 
require AUA to pay ABST to Leeward; 
ii. the ABST Counterclaim is barred under the doctrine of res judicata; 
iii. Respondent AUA lacks standing to bring the ABST Counterclaim; 
iv. the ABST Counterclaim is barred under either or both the doctrines of 
waiver and/or modification; and that 
v. the ABST Counterclaim does not arise under the Contract and, therefore, 
is not subject to arbitration. 
B. Regarding the Construction Counterclaim, it maintained that: 


vi. the Construction Counterclaim is barred under the doctrine of res 
judicata; 

vii. the Construction Counterclaim is inadmissible because of their 
untimeliness, which it considered was the consequence of Respondent 
AUA having failed to comply with certain contractually-agreed notice 
requirements in connection with those claims; and 

viii. a certain portion of the Construction Counterclaim, which dealt with 
window installation works, is not subject to arbitration because it had 
been performed by Claimant Leeward under a separate contract. 


¢. Respondent AUA’s Motions: _ 
16. Respondent AUA, on its part, moved this Tribunal for a summary judgment in the amount of 
USD 1,409,307.67'' under its ABST Counterclaim,’ together with such other relief as the 


© See Leeward’s Motion, 8. Although these arguments were ordered differently in Leeward’s Reply 
(see Leeward’s Reply, §{]1-3), the Tribunal follows here the order adopted in Leeward’s Motion for ease 
of reference. 

1 In AUA’s Motion, Respondent AUA assumes an exchange rate of 2.688 Eastern Caribbean Dollars per 
US Dollar (see AUA’s Motion, p. 1), thus requesting a summary judgment in the amount of EC 
3,788,500.87 or USD 1,409,307.67. Meanwhile, Claimant Leeward submits that the exchange rate as of 
15 October, 2013 was 2.700 Eastern Caribbean Dollars per US Dollar (see Leeward’s Motion, fn. 1). The 
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Tribunal deems appropriate, including an award of costs and legal fees in connection with 
this arbitration,!> and for dismissal of Claimant Leeward’s following defenses: 


ix. lack of arbitrability of Respondent AUA’s ABST Counterclaim; 
x. Respondent AUA’s lack of standing to maintain its Counterclaims, 
xi. waiver; 
xii. res judicata; and 
xiii. an alleged obligation under contract or law for Respondent AUA to pay 
Leeward the sums claimed by AUA in these proceedings. 


NV: The Issues Being Resolved: 


17. At the outset, the Tribunal notes that the Motions submitted by the Parties do not address the 
entirety of the claims or defenses raised in these proceedings." As a result, irrespective of the 
findings of this Tribunal with respect to each individual motion or cross-motion before it, the 
Motions would not prevent the proceedings from moving forward with respect to one or 
more claims by one or more Parties. 


18. That said, the Tribunal shall address below each of the Arguments raised in the motions and 
cross-motions contained in the Motions, and, given that some of those Arguments refer to the 
same factual or legal issues, it shall do so in collated fashion, interspersing the arguments by 
the Parties to best allow for an orderly disposition of the motions before the Tribunal, 
although some Arguments could be considered to fall under more than one section of this 
analysis by the Tribunal. Again, the Tribunal notes that this exposition device shall not be 
taken as an indication that the Tribunal has not weighed or reviewed in full every aspect of 
each allegation of law or fact by each Party in adopting this decision, . 


tribunal notes this potentiality for a discrepancy, although, as discussed below, any such discrepancy will 
bear no relevance to this decision or, in general, at this stage of the proceedings. 

® See p. 37 of AUA’s Motion (“this Tribunal must grant summary judgment on AUA’s claims relating to 
ABST herein”) and 7130 of AUA’s Reply. 

8 See AUA’s Reply, (130. The Tribunal notes that, as discussed below (see 417), the motions submitted 
by Respondent AUA in AUA’s Motion and AUA’s Reply do not address the entirety of the claims or 
defenses by Claimant Leeward. As a consequence, the Tribunal takes this portion of the motion to refer 
only to costs and fees related to the arguments raised in the Motions. However, as discussed below in 
§VI, the Tribunal defers any decision on costs to the final award, which renders this assumption by the 
Tribunal of no practical significance. 

* By way of example, Respondent AUA does not move the Tribunal for a summary judgment on the 
Construction Counterclaims, nor is there a motion for the dismissal of the ABST Claim, or of the defenses 
related to notice requirements affecting the Construction Counterclaims. Similarly, Claimant Leeward 
does not move the Tribunal for a summary judgment on the ABST Claim, or for dismissal of Respondent 
AUA’s defenses regarding Claimant Leeward’s ABST Claim. 
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19. Finally, in reaching the findings contained in this decision, the Tribunal is mindful that the 
burden of proof regarding the Motions lies in principle with the moving party, which must 
satisfy the Tribunal that its motion is with merit. In the particular-context of the agreements 
between the Parties and the related Tribunal’s orders in the Procedural Orders, that meant 
that, to the extent that the motion was one for dismissal of a claim or counterclaim, the 
moving party had assumed the challenge of proving, on the limited basis of documentary 
evidence, that such claim or counterclaim could not succeed irrespective of any further 
argumentation or non-documentary evidence. Conversely, to the extent that the motion was 
one for dismissal of a defense, it meant that the moving party had assumed the challenge of 
proving, on the limited basis of documentary evidence, that such defense could not succeed 
irrespective of any further argumentation or non-documentary evidence." 


a. Issue I: Respondent AUA’s Duty to Pay ABST to Claimant Leeward, and 
Claimant Leeward’s Entitlement to Perceive ABST (Arguments (i), (iv), (xi) 
and (xiii)) 


20, It is undisputed that the Contract contained a provision that provided that Claimant Leeward. 
would “pay sales, consumer, use and similar taxes for the Work provided by [Claimant 
Leeward].”!° 


21. However, the Parties disagree as to whether this provision (i) was as from the inception of 
the Contract an implementation of the generally applicable tax rules of the ABST Act,” (ii) 
was, to the contrary, derogated by those tax rules," or (iii) was devised as an exception to 


S C£ Procedural Order #1, 4912Ci) and (iii). 

16 General Conditions of Contract, §3.6.1. 

" This seems at first sight to be proposed by Claimant Leeward, at 944 of Leeward’s Motion (“44. The 
Contract requires the AUA to pay ABST. Pursuant to §3.6.1 of the General Conditions of the Contract, 
Leeward is required to "pay sales, consumer, use and similar taxes for the Work provided by the 
Contractor." (Exhibit 1) This provision read in conjunction with the ABST Act, requires Leeward to: 
(a) collect 15% ABST from the AUA on the payments that the AUA made to Leeward for the goods and 
services that Leeward provided under the Contract, see, e.g., ABST Act, Part II (2006), as amended 
(2008), and (6) pay the Antiguan Government to the extent that the ABST that Leeward collected on all 
"outputs" during the tax period excedes [sic] the ABST that Leeward paid on the work, labor, services, 
equipment, and materials that it produced during the tax period. See ABST Act, Part VII (2006), as 
amended (2008).”) (emphasis added) 

8 This also seems at first sight to be proposed by Claimant Leeward, at [66-67 of Leeward’s Motion. 
(“66. Even assuming, arguendo, that the AUA's course of conduct and written documentation does not 
meet the formal requirements of waiver, the AUA's written approval of the payment of ABST, without 
protest, in each of the 27 payment applications constitutes a modification of the Contract's tax payment 
provisions. 67. The Contract provides that any modifications must be in writing and signed by both 
parties. (Exhibit 1, General Conditions, $$ 1.1.1, 1.1.2, pg. LC000025/4D4000025) The AUA's written 
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those generally applicable tax rules.” Any finding regarding Arguments (i), (iv), (xi) and 
(xiii) would require a clear understanding of the scope and effects of that provision as 
between the parties, but the Motions and the evidence in support thereof currently in the 
record do not allow this Tribunal to dispose of the claims and counterclaims related to this 
issue at this stage. 


22. The discrepancies above would suffice to deny any portion of the Motions requesting this 
Tribunal to dismiss one or more claims or one or more defenses related to the ABST Claim 
or the ABST Counterclaim on the basis of the current record. However, the Tribunal has 
found a number of other occurrences of relevant facts or legal issues not having been fully 
covered through the Motions, which would also prevent the Tribunal from granting any 
Motions regarding the ABST Claim or the ABST Counterclaim. By way of example, the 
record does not conclusively show: 


a. whether ABST was at all due with respect to the work performed under the 
Contract, based on the location of the construction site; 


b. what was the actual scope of the agreement and of the understanding of the 
Parties regarding the applicability of ABST, and the economic and financial 
implications as between the Parties of any ABST charges; 


c. whether Respondent AUA knew it was paying ABST-related charges to Claimant 
Leeward together with 27 of the payment requisitions; whether it assumed that it 
would later recover any such payments from the Antiguan tax authorities; 
whether, to the contrary, it paid in error; and whether such error —if any— is legally 
relevant; or . 


d. whether Claimant Leeward was under a contractual or legal duty to pay or 
account for any sums perceived from Respondent AUA to the Antiguan tax 


approval of the payment of ABST on each and every payment application submitted by Leeward 
constitutes a modification of the Contract's tax payment provisions to provide that the AUA will pay the 
ABST that Leeward is required to charge under the ABST Act. These written modifications of the 
Contract's tax payment provisions are binding upon the AUA, and remove the AUA's right to seek 
repayment under the Contract.”) (emphasis added) 
® This seems at first sight to be proposed by Respondent AUA, at p. 3 of AUA’s Motion. (“[a/I of 
_AUA's claims, including its unjust enrichment claim, have their origin, at least in part, in Article 3.6.1 of 
the Contract, which provides that the Leeward was responsable for payment of all taxes, including 
sales taxes. ABST is clearly one of the taxes that the Leeward agreed through this provision that it 
would pay. [...] AUA has claimed that, notwithstanding this provision in the Contract, the Leeward 
wrongfully invoiced AUA for ABST on the 27 separate requisitions for payment that it submitted during 
the course of its performance of the Contract and on other ancillary invoices, purportedly pursuant to 
the provisions of the Contract and in consideration for its performance thereunder, which invoices, to the 
extent that they included ABST, AUA paid in error.”) (emphasis added) 
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authorities as ABST; and what are the contractual consequences of any breach 
thereof. 


As a consequence, this Tribunal denies any portion of the Motions requiring it to dismiss a 
claim, counterclaim or defense dealing with Respondent AUA’s duty to pay ABST to 
Claimant Leeward, or with Claimant Leeward’s right to perceive ABST, or with Claimant 
Leeward’s duty to pay or account for ABST collected to the Antiguan tax authority, be it as 
part of the ABST Claim or the ABST Counterclaim. 


b. Issue Il: Respondent AUA’s Right to Claim ABST-Related Reimbursements 
from Claimant Leeward (Arguments (iii), (v), (ix) and (x)) 


24. Claimant Leeward disputes that the ABST Counterclaim be considered a claim against it as 


25. 


opposed to a claim for reimbursement from the Antiguan tax authorities-,” or that such 
claim can be brought under the arbitration clause in the Contract.4 It maintains that “the 
only mechanism by which [Respondent AUA] can obtain a refund of ABST [...] is to seek a 
refund from the Antiguan Government pursuant to the ABST Act.””” However, it does not 
dispute that it “did not produce or file any tax returns with the tax authorities of Antigua and 
Barbuda with respect to ABST during the period in which the development and construction 
of [Respondent AUA’s] campus in Coolidge, Antigua was under course.”" | 


Respondent AUA, on its part, maintains that, since no ABST was due because of the location 
of the construction site in a Trade Free Zone, and as “[Claimant] Leeward did, in fact, fail to 
treat the sums that it invoiced and collected as ABST from [Respondent] AUA as taxes due 
the Government,” the collection of ABST-related sums by Claimant Leeward is “at best for 
the Leeward, a mutual mistake of the parties to a contract [...]; or a mistake on the part of 
AUA and willful fraud and deceit on the Leeward’s part that, in either case[,] resulted in the 
Leeward improperly invoicing and collecting from AUA in connection with its Work sums 
far in excess of those to which it was entitled under the [P]arties’ Contract.” 


26. The Tribunal has found” that the record does not as yet permit a definitive finding on key 


issues surrounding the ABST Claim and the ABST Counterclaim. Absent a finding on these 
points, which would require the examination of evidence and the presentation of legal 


> See Leeward’s Motion, 956-59. See also Leeward’s Reply, ${23-30. 

2l See Leeward’s Motion, J]68-74. See also Leeward’s Reply, 415-22. 

” T eeward’s Reply, 23. 

* See Statement by Eric Linde, Claimant Leeward’s Director, dated 23 September, 2013, 2. 
24 AUA’s Motion, p. 4, second paragraph, 

5 Td third paragraph. 

6 See §V.a above. 
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arguments not currently present in the record, the Tribunal cannot grant any motion to 
dismiss the ABST Counterclaims or any defenses thereto based on these Arguments. 


27. Also, Claimant Leeward’s Argument that the ABST Counterclaim does not fall within the | 
scope of the arbitration clause contained in the Contract” must be rejected. The Tribunal 
considers that this consequence would follow irrespective of any final determination on the 
legal nature of the ABST Claim or the ABST Counterclaim, as the Counterclaims presented 
in this arbitration arise out of and concern the Parties’ Contract. 


28. As a consequence, this Tribunal denies any portion of the Motions requiring it to dismiss a 
claim, counterclaim or defense dealing with Claimant Leeward’s duty to reimburse 
Respondent AUA of any sums perceived as ABST under the Contract or related payments, or 
the arbitrability thereof. 


c. Issue MI: The Effect of the Prior Proceedings (Arguments (ii), (vi) and (xii)) | 


29. The Parties disagree on the scope and effects of the issues raised, the arguments made, and 
the decisions issued, in the Prior Proceedings. While Claimant Leeward maintains that one 
or more of the above bars the ABST Counterclaim ‘and/or the Constructive Counterclaim 
from being heard,”* Respondent AUA argues that neither the ABST Counterclaim nor the 
Constructive Counterclaim was argued or decided upon in the Prior Proceedings, but that, 
rather, some of Claimant Leeward’s Arguments are barred under res judicata, as the tribunal | 
in the Prior Proceedings issued findings related to both ABST payments and the mechanics | 
of contract claims under the Contract which should prevent Claimant Leeward from 
maintaining them.” 


30. The Motions and the Arguments fail to account for the legal standard applicable to a 
determination of res judicata in the particular circumstances of these proceedings. While it is ; 
true that certain disputes between the Parties have been raised, debated and resolved in the 
Prior Proceedings, the effect of those claims, arguments and decisions on the jurisdiction of 
this Tribunal or the admissibility of the claims of which it is seized cannot be properly 
assessed. without addressing the obvious: while the Prior Proceedings were seated in Puerto 
Rico ~and are subject to challenges and other procedures brought under the Federal 
Arbitration Act of the United States-,°° these proceedings are seated in Antigua and Barbuda, 
and the procedural laws applied in those two sets of proceedings are, as a consequence, 


77 See Leeward’s Motion, 68-74. See also Leeward’s Reply, 15-22. 

*® See Leeward’s Motion, [46-55 (regarding the ABST Counterclaim) and 9977-83 (regarding the 
Construction Counterclaim). See also Leeward’s Reply, [{5-14. 

* See AUA’s Motion, pp. 26-35. See also AUA’s Reply, 4953-93. 

*° See Procedural Order #1, §3(a). 
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different. The Tribunal can only analyze the legal arguments as presented by the parties, and 
—at this point-, the Parties have failed to indicate which doctrine of res judicata applies —ie, 
that applicable in Puerto Rico or that of Antigua, to the extent different-, or how to apply the 
doctrine to the facts as presented. 


31. None of the Motions or Arguments provides any guidance as to what are the consequences — 
if any— of those differences. As a result, absent a fuller elaboration and briefing on the 
matter of the legal regime applicable to the effects of the Prior Proceedings in Puerto Rico in 
these subsequent proceedings in Antigua and Barbuda, thé Tribunal is not in a position to 
grant any Motion calling for the dismissal of any claim or counterclaim herein based on this 
Argument.*? 


d. Issue IV: Effect of Notice Requirements on the Construction Counterclaims 
(Arguments (vii), (xi) and (xii)) 


32. Claimant Leeward argues that the Construction Counterclaim is untimely because of the 
failure by Respondent AUA to follow certain requirements regarding notices of defects, 
including an agreed maximum period for admissibility of claims regarding such defects.” 
These allegations could be seen as a discrete, separate Argument, or as a variation on the 
Argument dealing with waiver. 


33. Although Respondent AUA fails to expressly take issue with this Argument —or specifically 
with the waiver Argument as applied to the Construction Counterclaim-, the thrust of 
Claimant Leeward’s Argument seems to be anchored on the provisions of §12.2.2.1 of the 
Contract,** which does not —at this stage of the proceedings~ meet the stringent test for 
dismissing the Construction Counterclaim, which seems to rely on other provisions of the 


*! On a side note, the Tribunal is concerned at what appears, at first sight, to be some degree of 
inconsistency in the Arguments underlying Claimant Leeward’s Motion and Reply, as revealed in the 
tension between maintaining that the ABST Counterclaim is barred under res judicata, but not the ABST 
Claim, or maintaining that some of the Counterclaims are at the same time beyond the arbitration clause, 
and barred under res judicata. However, the continued course of the proceedings regarding the 
Counterclaims as decided by this Tribunal will give both Parties ample chance to elaborate on these 
points more fully. 

- ", 52¢ Leeward’s Motion, 84-90, See also Leeward’s Reply, (34-36. 

% See, e.g., Leeward’s Motion, 9985, 90 (“85.Section 12.2.2.1 of the General Conditions to the contract 
requires that the AUA give Leeward written notice of defective work and an opportunity to cure with 
respect to defective work discovered during the one (1) year warranty period that runs from substantial 
completion of the project.[...]. [...] 90. As a result of the AUA’s failure to provide timely written notice of 
the alleged defects, as required under §12.2.2.1 of the Contact, the AUA’s [Construction Counterclaim] 
must be dismissed as untimely.”) (emphasis added). 
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Contract2+ In any event, nothing except Claimant Leeward’s Motion and Reply seem to 
indicate that the Construction Counterclaim are brought in reliance on §12.2.2.1 of the 
Contract and not on other provisions thereof. . 


34. The fact that the record does not currently allow for a definitive decision on which are the 
contractual provisions invoked under the Construction Counterclaim, or the effect that the 
contractual provisions invoked as defenses bear on those Construction Counterclaims, should 
not be taken as an indication that the Construction Counterclaims should prevail on the 
merits or not, but, merely, that the Motions have failed to provide the procedural mechanism 
to dispose of them appropriately, and that, as a consequence, any Motions related to the 
untimeliness of Counterclaims must fail. 


e. Issue V: Construction Counterclaims under other Contracts (Argument 
(viii) 


35. Upon review of the Motions, the Tribunal notes that the Parties agree that a certain portion of 
the Construction Counterclaim, dealing with certain window installation works (the 
“Windows Counterclaim”) eventually performed under a contract other than the Contract 
should not be arbitrated as part of these proceedings.” 


36. Accordingly, the Tribunal shall consider that Claimant Leeward’s Motion regarding the 
Windows Counterclaim was sufficiently based, and that Respondent AUA has as a 
consequence discontinued its Windows Counterclaim. , 


VI. ~—— Decision: 


¥ By way of example, §12.2.2.5 of the Contract states that “[n]orhing contained in this Section 12.2 shall 
be construed to establish a period of limitation with respect to other obligations which [Claimant 
Leeward] might have under the Contract Documents. Establishment of the one-year period for correction 
of Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct 
the Work, and has no relationship to the time within which the obligation to comply with the Contract 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Contractor's liability with respect to the Contractor's obligations other than specifically to 
correct the Work.” 

This provision could be relevant in light of 93.5 of the Contract, which reads as follows: “§ 3.5 
WARRANTY § 3.5.1 [Claimant Leeward] warrants to [Respondent AUA] and Architect that materials 
and equipment furnished under the Contract will be of good quality and new unless otherwise required or 
permitted by the Contract Documents, that the Work will be free from defects not inherent in the quality 
required or permitted, and that the Work will conform to the requirements of the Contract Documents. 
Work not conforming to these requirements, including substitutions not properly approved and 
authorized, may be considered defective. [....].”(emphasis added) 

35 See Leeward’s Motion, {{ 91-97; and AUA’s Reply, 419-20. 
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37. For the reasons discussed above, this Tribunal has found that all of the claims before it — 
except for the Windows Counterclaim— are arbitrable under the Contract, and, having 
considered all arguments and evidence before it, ORDERS as follows: 


4, As to Claimant’s Motions: 


All of Claimant Leeward’s Motions contained in Leeward’s Motion and Leeward’s Reply are 
hereby denied, with one exception. Both Parties agree in their submissions that the Windows 
Counterclaim is to be excluded from the arbitration before this Tribunal. Accordingly, the 
Windows Counterclaim is dismissed without prejudice. 


ii, As to Respondent’s Motions: 


All of Respondent AUA’s Motions contained in AUA’s Motion and AUA’s Reply are hereby 
denied, 


iii. As to other matters: 
1. Next Procedural Steps: 


_ The Tribunal shall set the procedural calendar for the next steps of these proceedings at the next 
telephone conference with the Parties. 


2. Costs: 


The Tribunal defers a decision on the costs up to this stage of the proceedings for the final 
award. 


3. Miscellaneous Applications: 
All other pending requests for a ruling or order are denied. 


Signed on 6 February, 2014. — 


For the Tribunal, 
amr Be: ee PY iemeened : ot A ss 
Judith B. Litig Diego Brian Gosis Carlos A. Romero, Jr, 
(chair) 
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION 
International Arbitration Tribunal 


In the Matter of the Arbitration between 
Leeward Construction Corp., 


Claimant/Counter-Respondent, 


and , Case No. 50 110 T 00118 13 


American University of Antigua College of Medicine, 


Respondent/Counter-Claimant. 


PARTIAL FINAL AWARD AND SECOND DECISION ON THE PARTIES’ 
DISPOSITIVE MOTIONS AND RELATED CROSS-MOTIONS 


WE, THE UNDERSIGNED ARBITRATORS, having béen appointed in accordance with the 
arbitration agreement entered into between the above-named Parties and dated 25 September, 2008 
(the “Arbitration Agreement”), and having been duly sworn, and having duly heard the proofs and 
allegations of the Parties, do hereby, issue this Partial Final Award and Second Decision on the 
Parties’ Dispositive Motions and Related Cross-Motions where we FIND and AWARD, as 


follows: 


1. These proceedings are brought under the Construction Industry Arbitration Rules 
(including the Procedures for Large, Complex Construction Disputes) of the American 
Arbitration Association in effect as from 1 October, 2009, and are administered 


J 
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through the International Centre for Dispute Resolution of the American Arbitration 
Association. 

Leeward Construction Corp. (“Leeward”) and American University of Antigua College 
of Medicine (““AUA”) submitted eotbis for dispositive relief, which were addressed 
in the Tribunal’s February 6, 2014 Decision on the Parties’ Dispositive Motions and 
Related Cross-Motions (the “First Decision”), which is attached hereto as Annex_I. 
Both Parties then requested to be given a chance to elaborate further on their 
arguments in support of their respective motions, and to answer any questions that the 
Tribunal may have regarding the substance of their motions. In making this request 
the Parties averred that there are no material facts in dispute regarding the matter of the 
motions, and that the Tribunal should make final determinations on their motions.! 
The Tribunal granted this request and it was paveed by the Tribunal and the Parties that 
oral argument would be held on the dispositive and related cross-motions. | 
Oral argument was held on April 28, 2014. For the convenience of the Parties and the 
Tribunal, it was agreed that the oral argument would be held in the offices of the 
American Arbitration Association in Miami, Florida, while the seat of arbitration 
would remain to be Saint John, Antigua, Antigua and Barbuda, as per the Parties’ 
arbitration agreement. Having heard oral argument by the Parties, having reviewed 


and considered the Parties’ written submissions, and having reviewed the Parties’ 


' In the First Decision (17), the Tribunal found that not all claims and defenses had been 
subjected to dispositive motions. Under the further submissions made by the Parties, dispositive — 
motions and cross-motions were made for and against all claims and defenses by both parties. 
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resubmitted motions, the Tribunal issues this Partial Final Award and Second Decision 
on the Parties’ Dispositive Motions and Related Cross-Motions (the “Second 
Decision”). This Second Decision hereby incorporates the First Decision, and makes 
further final decisions on these motions as set forth herein. Except to the extent defined 
otherwise herein, all capitalized terms shall ~— the meaning ascribed to them in the 
First Decision. 

4, As discussed in the First Decision, each of the Parties has submitted one or more 
claims, and also defenses to the other Party’s claims. In short, Claimant Leeward has 
submitted an Antigua and Barbuda Sales Tax (ABST) Claim, and Respondent AUA 
has submitted an ABST Counterclaim and a Construction Counterclaim.* In the 

_ Parties’ motions and related submissions ~—as supplemented, in each case, after the First 
Decision— each party seeks the dismissal of the other party’s claims and defenses. 

5, This Second Decision is issued by a majority, and includes a partial dissenting opinion 
of this same date, issued by Arbitrator Carlos Romero Jr. 

J. The Claims, Counterclaims and Defenses 


a. General Defenses: The Arguments of Res Judicata and Estoppel 


* Under 9374) of the First Decision, the Tribunal found that “Both Parties agree in their 
submissions that the Windows Counterclaim is to be excluded from the arbitration before this 
Tribunal. Accordingly, the Windows Counterclaim is dismissed without prejudice.” As a result, 
only the Construction Counterclaim remaining after deduction of the Window Counterclaim ~as 
defined in the First Decision— is still pending before this Tribunal, and this Second Decision only 
refers to such reduced scope of the Construction Counterclaim. 


to 
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6. In general terms, and in addition to certain other defenses, Claimant Leeward has 


argued that all of Respondent AUA’s Counterclaims were precluded under either or 


| 
i 
I 
| 
if 
| 
| 
| 


both res judicata or estoppel, by reason of the scope or decisions of the Prior 
Proceedings. 

7d The Tribunal finds the arguments regarding res judicata or estoppel unconvincing. In 
particular, the arguments proposed by Leeward fail to satisfy any tenable test for 


precluding the claims submitted by Respondent AUA based on either or both res 


judicata or estoppel. 

8, Claimant Leeward’s proposed test that any claim arising under the same transaction as 
the claims debated in the Prior Proceedings should be precluded is not persuasive.’ 
The Tribunal has found the additional arguments that the AUA’s ABST arguments | 
should have been submitted before —at the time of the Prior Proceedings or even before | 
that— and that Leeward’s defense of res judicata should prevail even in light of its own | 
ABST claim, are similarly not persuasive. 

9, Accordingly, all defenses against Respondent AUA’s Counterclaims based on either 
res judicata or estoppel are rejected. 


b. The ABST Claim and ABST Counterclaim 


3 The preclusive effect of a prior arbitration decision on a subsequent arbitration is a matter for the 
arbitrator to decide. This has been ratified by recent, persuasive decisions, in several jurisdictions. 
See, e.g., in the United States, Employers Insurance Company of Wausau et al. v. OneBeacon 
American Insurance Company et al. (1* Cir., February 26, 2014). 
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10. During the course of the project, Leeward invoiced for -and AUA paid— an amount 
equal to 13% of the sums otherwise invoiced, which was identified in those invoices — 
and generally throughout these proceedings— as ABST-related payments calculated in 
connection with work, isbok materials and services provided by Leeward on the | 
project. The Parties agree that AUA in fact made such payments with respect to 26 of 
the 27 requisitions for payment made under the Contract. Leeward does not dispute | 
that it never filed any ABST tax returns with, nor paid any corresponding ABST tax to, | 
the tax authorities of Antigua and Barbuda during or after the construction project. 

11. Asa reshele issue, Leeward argues that the Parties’ arbitration agreement does not 


encompass AUA’s ABST Counterclaim. That argument is rejected. 


12. The Parties’ arbitration agreement covers “[a]ny Claim arising out of or related to the 
Contratt 2..." That provision is sufficiently broad to apply to the ABST Claim and 
the ABST Counterclaim, and Claimant Leeward itself is seeking an award of damages 
based on a claim that ~as per the Contract or under a separate promise—’ certain funds 
mis-tabulated in the payments received should have been paid as ABST. 

13. In the First Decision, the Tribunal determined that the ABST Counterclaim falls within 
the scope of the Parties’ arbitration agreement. That determination remains 


unchanged. 


* Claimant Leeward has sought to identify its claim as not being an ABST claim but a different 
claim based on a contract shortfall or a separate prorhise received during the First Proceedings, and 
which would not be affected by res judicata. The Tribunal is not persuaded by these arguments. 
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Leeward maintains that the only mechanism by which AUA can obtain a refund of 


ABST is to seek relief from the Antiguan Government pursuant to the ABST Act. 


AUA contends that no ABST was in fact due because of the location of the 


senstineden project in a Trade Free Zone. The Tribunal need not determine whether 
AUA’s assertion is accurate. 

Claimant Leeward makes an additional argument that Respondent AUA should have 
asserted with the first of Leeward's invoices that it did not need to pay ABST. 
Leeward argues that AUA's failure to do so was a waiver that bars it from recovery 
now. Regardless of whether AUA mistakenly paid the ABST to Leeward, as it 
originally contended in this arbitration, or whether it had an oral agreement with 
Leeward to collect the ABST pending a determination by the government, as it 


asserted at oral argument, Leeward has not established sufficient facts to prove waiver. 


In light of this Tribunal’s findings discussed below, the argument of waiver, even if 


proven, would not change the determination of the ABST Claims. 

Under these circumstances, where the Antiguan government is not holding any ABST 
monies from Leeward, there are no ABST monies in the possession of the government 
from which AUA can seek a refund. Leeward’s collection of ABST -or sums due to 
be paid as ABST-— from AUA places Leeward in the position of the holder, but not the 
owner, of funds which it labeled as ABST. The record does not contain credible 
indication of any title or ownership in favor of Leeward entitling it to keep or retain 


these monies. 
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17. . Inasmuch as Leeward failed to pay over to the government the sums that it invoiced 
and collected from AUA as ABST related to the project, Leeward would be unjustly 
eririched if it were permitted to retain those monies.° Contrary to Leeward’s position, 
equitable claims such as unjust enrichment are within the scope of the Parties’ 
arbitration agreement, and Rule R-45 of the AAA’s Avastieton Industry Arbitration 
Rules grants the authority to the Tribunal to make this ruling. 

18. Claimant Leeward’s defenses regarding unjust enrichment as a basis for the ABST 
Counterclaim were two-tiered. It maintained that 

(i) if AUA’s claim for unjust enrichment were considered to be a 
contractual claim, it would be precluded under the doctrine of res 
judicata by reason of the decision issued in the Prior Proceedings; 

(ii) in the alternative, if that claim were considered not to be 
contractual, it would fall beyond the scope of the arbitration clause 
in the Contract, and thus would be unarbitrable. 

19, The Tribunal has already found that Claimant Leeward’s res judicata and non- 
arbitrability defenses were rejected, which, in this context, means that Claimant 
Leeward has not submitted any valid defense to the claim for unjust enrichment 
included as one of the avenues argued iy Respondent AUA for maintaining the 


entirety of the ABST Counterclaim. 


> Respondent AUA has formulated its counterclaim such that it includes a claim for unjust 
enrichment (AUA’s Statement of Defense and Counterclaim, §1.E), and the Parties’ subsequent 
oral and written submissions have addressed this unjust enrichment claim (See, eg, Leeward’s 
Motion, 6, and AUA’s Motion, pp. 2,3, 5 and 36). 
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20. Respondent AUA has submitted alternative avenues supporting its claim for the same - 
amounts claimed under unjust enrichment, both under contract and under law, 
Claimant Leeward has submitted certain other defenses to those alternative avenues. 
As the Tribunal has found that there was no valid defense to AUA’s claims under 
unjust enrichment, and all alternative avenues would lead to the same result, the 
Tribunal considers it unnecessary to dwell in detail in each such construction. 

2). Accordingly, AUA is entitled to the return from Claimant Leeward of the funds it 
collected from AUA as ABST in the amount of XCD $3,614,522.41, and the Tribunal 
hereby orders Leeward to pay AUA the sum of XCD $3,614,522.41. 

22. The Tribunal further finds and orders, though, that to the extent that Leeward is later 
required by the Antigua and Barbuda tax authorities to account for, and pay to, the 
Antigua and Barbuda authorities ABST on this construction project, AUA shall then be 
required to indemnify Leeward from any double liability by it —ie., liability to both 
AUA and the tax authorities~ arising from Tax Deficiencies (as defined below) as 
follows: ° 
a. For purposes hereof, "Tax Deficiencies" shall mean any tax deficiency or liability 

asserted by the Antigua and Barbuda tax authorities against Leeward for failing to 
collect from AUA, for reimbursing to AUA, or for failing to pay to the tax 
authorities, ABST relating to the taxable supplies provided by Leeward to AUA 
° Based on the submissions by the Parties, the Tribunal finds this to be a necessary corollary of the 


principles embodied in §45 of the ABST Act, and also to be an order permitted to be adopted 
under the scope of Rule R-45 of the Rules governing this arbitration. 
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Cc. 


during the construction of the school project. AUA shall not be liable for penalties 
or interest asserted for non-collection from AUA or reimbursement to AUA or 
cenbeynient to the tax authority of the ABST tax in question, or for not filing any 
required tax returns with any relevant tax authority. 

If a Tax Deficiency is validly asserted against Leeward, then AUA shall indemnify 
Leeward by paying to the relevant Antigua and Barbuda tax authority, upon due 
notice, an amount not to exceed the Indemnity Cap (as defined below). All 
obligations of indemnification by AUA hereunder shall be limited to making any 
payments described hereunder. In the event that no payment is due hereunder, then 
no indemnification obligation by AUA to Leeward shall be deemed to exist. 

For purposes hereof, “Indemnity Cap” shall mean any sums that Leeward has paid 
AUA under the ABST Counterclaim hereunder in cash or through any valid set-off 
or reciprocal claims agreed by the parties or finally ordered by a competent 
authority. 


Construction Counterclaim 


Claimant Leeward argues that the Construction Counterclaim is untimely because of 


Respondent AUA’s failure to give the required notices of defects. Leeward’s 


argument was rejected in the Tribunal’s First Decision, and that decision to deny 


Leeward’s motions as to untimeliness of the Construction Counterclaim remains 


unchanged. 


Claimant Leeward also contends that AUA’s claims are barred by res judicata by 


reason of the decision issued in the Prior Proceedings. The Tribunal has rejected the 
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defenses based on res judicata, and, as a consequence, these proceedings shall continue 
with respect to the Construction Counterclaim. 

Il. Decision 

255 For the reasons discussed above, this Tribunal finds that all of the claims currently 
before it’ are arbitrable under the Contract and, having considered all arguments and 


evidence before it, ORDERS as follows: 


(i) That Claimant Leeward’s ABST Claim is hereby dismissed with 
prejudice; 
(ii) That Claimant Leeward’s motion to dismiss Respondent AUA’s 


Counterclaims is hereby dismissed with prejudice, with the 
exception that the Windows Counterclaim was dismissed without 
prejudice under the First Decision; 

(ili) That Respondent AUA’s cross-motion for a summary judgment on 
its ABST Counterclaim is hereby granted, and Claimant Leeward is 
ordered to pay Respondent AUA the amount of XCD 
$3,614,522.41; 

(iv) That in the event that Leeward is later required by the Antigua and 
Barbuda tax authorities to account for, and pay to, the Antigua and 
pas authorities ABST on this construction project, AUA shall 


then be required to indemnify Leeward from any double liability - 


’ This excludes the Windows Counterclaim as per the First Decision, §37(i). 
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ié., liability to both AUA and the tax authorities— arising from Tax 
Deficiencies as follows: 

a. Ifa Tax Deficiency is validly asserted against Leeward, then 
AUA shall indemnify Leeward by paying to the relevant tax 
authority, upon due notice, an amount not to exceed the 
Indemnity Cap. All obligations of indemnification by AUA 
hereunder shall be limited to making any payments described 
hereunder. In the event that no payment is due hereunder, 
then no indemnification obligation by AUA to Leeward shall 
be deemed to exist. 

(v) That Respondent AUA’s Construction Counterclaim is to be 
arbitrated by this Tribunal. The Tribunal will hold a telephone 
conference with the Parties at the earliest convenient date in order 
to schedule the following steps of these proceedings; 

(vi) That each Party shall bear its own costs and expenses, and one half 
of the arbitration costs and expenses, in both cases with respect to 
all procedural activity up to this stage of the proceedings; 

(vii) That all other requests included in the Motions are hereby denied. 


The undersigned arbitrators hereby certify that, for the purposes of Article 1 of the New York 
Convention of 1958, on the Recognition and Enforcement of Foreign Arbitral Awards, this Partial 
- Final Award was made as in St. John, Antigua, Antigua and Barbuda. 
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State of Florida ) 
) SS: 


County of Mian Dade ) 


I, Diego Brian Gosis do hereby affirm upon my oath as Arbitrator that I am the individual 
described in and who executed this instrument, which is our Partial Final Award. 


B/2ol 


ate Diego Brian Gosis, Arbitrator 


State of Floids ) 
) ss: 


County of Wi ana bidk ) 


On this_«¥ day of September, 2014, before me personally came and appeared Diego Brian 
Gosis, to me known and known to me to be the individual described in and who executed the 


foregoing instrument and he acknowledged to me that he executed the same. 
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LADY JOHANNA SMITH | 
2 Notary Public - State of Florida 
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Commission # FF 111740 
Banded Through National Notary Asst F 


State of ) 
) SS: 
County of ) 


I, Judith Ittig do hereby affinn upon my oath as Arbitrator that J am the individual described in and 


who executed this instrument, which is our Partial Final Award. 


Date Judith B. Ittig, Arbitrator 
State of ) 

) ss: 
County of ) 


On this day of September, 2014, before me personally came and appeared Judith B. Ittig, to 
me known and known to me to be the individual described in and who executed the foregoing 


instrument and she acknowledged to me that he executed the same. 
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Notary Public 
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Signed on 18 September, 2014 


aaa 7 a 
Quit, 12. ee | 
Judith B. Ittig Diego Brian Gosis 


(Chair) 
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Notary Public 
State of ») 

) SS: 
County of ) 


I, Judith Ittig do hereby affirm upon my oath as Arbitrator that ] am the individual described in and 


who executed this instrument, which is our Partial Final Award. 


9-23 - /of Sait B. : 


Date Judith B. Ittig, Arbitrator 
State of ) 

) ss: 
County of ) 


On this23 day of September, 2014, before me personally came and appeared Judith B. Ittig, to 
me known and known to me to be the individual described in and who executed the foregoing 


instrument and she acknowledged to me that he executed the same. 
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Notary Public 
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District of Columbia: SS 
Subscribed and Sworn to before me 


this X$ day of Se pf BO )Y 


Notary Public. D.C. 


My commission expires //—_3 2- X0/9 
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UNITED STATE DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMERICAN UNIVERSITY OF ANTIGUA | | 
COLLEGE OF MEDICINE INDEX NO: 14-CV 8410 (DLC) 
Petitioner, 


‘ AFFIRMATION OF LEONARD A. 
-against- SCLAFANI IN SUPPORT OF THE 
PETITION/MOTION FOR 


: CONFIRMATION OF, AND FOR 
LEEWARD CONSTRUCTION COMPANY, LTD. JUDGMENT ON, AN 


ARBITRATION AWARD 
Respondents. 


LEONARD A. SCLAFANI, being duly sworn, deposes and says: 
i I am the principal of the law firm of Leonard A. Sclafani, Esq., counsel for the 
Petitioner, American University of Antigua College of Medicine (hereinafter sometimes referred 


to as “AUA”), and am fully familiar with all the facts and circumstances set forth herein. 


2. I submit this declaration in further support of the within Petition/Motion of | 
AUA to confirm a “Partial Final Arbitration Award” certified by the American | 
Arbitration Ace tien Center for International Dispute Resolution 
(hereinafter the “AAA”) on September 18, 2014 and filed with the court on October 21, 
2014. 

The Parties 

3: Petitioner is a corporation duly organized and existing under the laws of the 

Antigua and Barbuda, with office and sanciel place of business at University Park, Jabberwock 


Beach Road, Coolidge, Antigua, WI. 
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4. The Respondent contends that it is also a corporation organized and existing 
under the laws of Antigua and Barbuda. 


The Arbitration 
Proceeding 


=: On September 25, 2008, Leeward, as contractor, and the AUA, as owner, 
executed a contract for the construction of a medical school in Coolidge, Antigua (the 
"Contract"). Section 4.6 of the General Conditions to the Contract contains an arbitration 


agreement that reads as follows: 
§4.6 ARBITRATION 


§ 4.6.1 Any Claim arising out of or related to the Contract, 
except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5, 
shall, after decision by the Architect or 30 days after submission 
of the Claim to the Architect, be subject to arbitration. 


§ 4.6.2 Claims shall be decided by arbitration which, unless 
the parties mutually agree otherwise, shall be in accordance 
with the Construction Industry Arbitration Rules of the 
American Arbitration Association currently in effect. The 
demand for arbitration shall be filed in writing with the other 
party to the Contract and with the American Arbitration 
Association, and a copy shall be filed with the Architect. 
Location of any Arbitration will be Antigua. 


(A copy the Contract coninune the arbitration agreement is annexed to the Petition as 
Exhibit A). 


6. On February 7, 2013, Leeward commenced an arbitration proceeding with 
the American Arbitration Association International Center for Dispute Resolution to arbitrate 


claims arising out of or related to the Contract. Pursuant to the Construction Industry 
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Rules of American Arbitration Association, the AAA appointed a panel of three 


arbitrators to hear and determine the claims. 


ne Through its Statement of Claim in the arbitration (Exhibit B), Leeward sought 
an award from AUA of ED$83,059.56/US$30,762, which sum Leeward claims was owed it as 
a result of an alleged “mis-tabulation” of monies due it from AUA as Antigua and Barbuda 
Sales Tax (“ABST”) in connection with its work as general contractor on the construction of 


AUA’s medical school. 


8. On February 27, 2013, AUA served and filed its Answer and Counterclaims to 
Leeward’s Statement of Claim through which AUA denied that Leeward was entitled to the 
sums it sought and, itself sought an award against Leeward in the sum of 
EC$3,614,522.41/US$1,344,588.35 for reimbursement of ABST that it had paid to Leeward 
during the construction of the school to which AUA aasetted Leeward was not entitled to be 
paid (hereinafter “AUA’s ABST Counterclaims.” 

2, Subsequently, with the permission of the arbitrator, AUA amended its Answer 
and Counterclaims to include counterclaims for damages based on defects in Leeward’s work 


(the “Construction Defects Claims”). 


10. Copies of AUA’s Answer and Counterclaims and AUA’s Amended 


Counterclaims are annexed to the Petition herein as Exhibits C and D respectively. 


11. Thereafter, both parties moved the arbitrators for, essentially, summary 
judgment. Leeward sought to have AUA’s counterclaims stricken on various grounds 


including res judicata and waiver; AUA sought an award denying Leeward’s claim against 
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AUA, striking all of Leeward’s defenses to AUA’s ABST Counterclaims, finding in favor of 
AUA on AUA’s ABST Counterclaims on their merits and directing that Leeward pay AUA 


the sums that it had paid Leeward as ABST as above set forth. 


12. Submitted herewith as Exhibit A is a copy of Leeward’s motion. Exhibit B 
submitted herewith consists of the 65 exhibits that Leeward submitted in support of its 


motion. 


13. In opposition to Leeward’s motion and in support of tts own cross-motion, 


AUA submitted a Memorandum of Law, a copy of which is submitted herewith as Exhibit C. 


14. Notably, in opposition to Leeward’s motion and in support of its own cross- 
motion, AUA telied on and cited the same authorities as Leeward cited in support of its 
motion. As set forth more fully in AUA’s papers in opposition to Leeward’s motion and in 
support of its own cross motion, AUA contended that the authorities accurately set forth the 
law applicable to the issues before the arbitrators and that, despite that it was Leeward who 
initially cited these authorities, they both fail support Leeward’s claims and defenses and 


provide affirmative support for the claims and defenses of AUA. 
Ld, AUA also submitted the affidavit of its President, Neal Simon, in support of its 


cross motion, a copy of which is submitted herewith as Exhibit D. AUA also submitted a 


supplemental affirmation of Mr. Simon, a copy of which is submitted herewith as Exhibit E. 
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16. AUA also submitted to the arbitrators the affirmation of Douglas McLaren 
dated November 4, 2013. As of that date, Mr. McLaren was Bc Commissioner of the 
Ministry of Finance if Antigua and Barbuda’s Department of Inland Revenue. As of the times 
relevant to the events underlying the arbitration, he was the Director Antigua and Barbuda 
Sales Tax Implementation of the Department of Inland Revenue. A copy of Deputy Director 


McLaren’s affirmation is submitted herewith as Exhibit F. 


17. Leeward thereafter submitted a Reply Memorandum to AUA’s cross-motion, a 
copy of which is submitted herewith as Exhibit G (sans exhibits, which are the same as those 


that Leeward submitted as exhibits to its Memorandum of Law in support of its motion.) 


18. AUA, in turn, submitted as its Reply Memorandum in Further Support of its 
Cross-Motion and in Further Opposition to Leeward’s Motion (Exhibit H) and a supplemental 


affirmation of Deputy Director McLaren (Exhibit I submitted herewith), 


1, Initially, the Arbitrators denied both motions finding that the laws that should 
apply to the issues presented was not clear to them and that there existed issues of fact that 
could not be resolved through motion practice (A copy of the Arbitrators’ “Decision on the 
Parties’ Dispositive Motions and Related Counterclaims” pursuant to which the respective 


motions of the parties was initially denied is annexed to the Petition herein as Exhibit E. 
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2. The parties through their counsel jointly disagreed, and so advised the 
arbitrators of their position in a teleconference call. Essentially, both sides advised the 
arbitrators that they had each relied on the same laws and legal authorizes in support of their 
respective positions, that the parties. believed that those authorities controlled, that the parties 
had already agreed, and the arbitrators had already ruled that the laws of Antigua and Barbuda 
were to be applied and that there were not disputes as to the essential facts that the arbitrators 


needed to consider in determining the matters before them. 


Ee Accordingly, the arbitrators, with the consent of the parties, conducted 
additional proceedings, which consisted of an entire day of oral argument, reviewed their initial 
Decision and, upon that review and the position of the parties did, in fact, reconsider and 


amended their initial determinations on the parties’ respective motions. 


4, By Partial Final Award certified September 18, 2014 the Arbitrators 
ultimately denied Leeward’s motion and granted AUA’s motion. The Arbitrators found that 
there was no merit to Leeward’s claim against AUA or defenses to AUA’s counterclaims for 
Subaened of ABST that it had paid to Leeward and directed Leeward to pay damages 


to AUA in the amount of EC $3,614,522.41/US$1,344,588.35. 


5. A copy of the Partial Final Arbitration Award certified on September 18, 


2014, is annexed to the Petition as Exhibit F.) 
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6. As a result, remaining in the Arbitration is only AUA’s Construction Defects 


Claims against Leeward and the parties’ respective claims for costs of the arbitration. 


7. On October 16, 2014, AUA filed its Petition herein. 


8. AUA respectfully submits that the ultimate determination of 
the arbitrators as set forth in the Partial Final Award are supported by 
the record before the arbitrators and the applicable law, are not 
arbitrary and capricious, are not the product of fraud, are within the 
arbitrator’s authority and jurisdiction to determine and, therefore, must 
be confirmed by this Court. | 


Dated: November 20; 2014 
Coolidge, Antigua, W.I. 


Leonard A. Sclafani, Esq. 

Law Offices of Leonard A. Sclafani, Esq. 
1 Battery Park Plaza, 33™ Floor 

New York, NY 10004 

Telephone: (212) 696-9880 
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September 28, 2010 


Honorable Justin L. Simon 
Attorney General 
Antigua and Barbuda 


Dear Attorney General Simon: 


1 write to follow up on the points discussed at our August 10, 2010 meeting with you, as 
well as prior discussions | had with the Hon, Prime Minister and Minister of Health. 


During our meeting there were three issues discussed that we believe will bring a 
mutually beneficial resolution. 


The three issues were, as [ recall, the following: 


{. AUA's debt to the Free Trade Zone which we have made @ partial payment on August 
16, 2010. 


2, AUA's refund from the government for ABST amounts to over US$2,400,000. 


3. The university's proposed plans for expansion of its campus In a number of different 
educational and healthcare fields and its need for additional land in order to effectuate - 
that expansion. - 


AUA has indicated that it desires. to obtain an additional 14 acres in the Free Trade.Zone 
surrounding Its present location to be able to expand its programs and related facilities. 


It is our belief that once we are able to obtain the necessary land, we will be able to 
begin these projects almost immediately. This will result in the immediate creation of a 
minimum of 75 construction related jobs. Once construction is it is In full operational 
mode, an additional 150 to 200 construction jobs will be created. 


The construction projects which will be located on the 14 additional acres include the . 
following: 


1. A 60-bed teaching hospital: The hospital will provide specialty services that are not 
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presently available in Antigua. [t will bé used to establish a medical tourism industry and 
in addition will provide needed medical services to cltizens of Antigua and Barbuda. 


2. A distance learning facllity. The facility will be used to incorporate the Manipal model 
for "flexibte distance-learning”, These distance learning programs can lead to Bachelors 
and Masters Degrees in a variety of fields including finance, management, business 
administration, as well as various certificate programs. It Is belleved that the distance 
learning model would attract students primarily from the Caribbean region, specifically _ 
from Antigua and Barbuda. 


3. On-campus housing limited to new students (144 units). This will allow the university 
to attract additional students to its medical school. 


4, A private primary school, The primary school will Incorporate the software from 
Manipal University which is used worldwide, that was recently presented fo the 
government of Antigua and Barbuda, 


5. Classroom expansion to accommodate growth of the university's medical school 
students and for additional programs. 


6. Parking facilities for an additional 250 cars. 

7, Storage facilities, 

8, Connecting pathways between AICASA and AUA main campus 

9, Additional park-like landscaping. 

itis estimated that to complete the above projects, it will cost the university 
approximately US$75,000,000. It will result in additional health care and educational 
opportunities for the citizens of Antigua and Barbuda and will also substantially increase 


the number of students who come from the United States and other countries outside 
the Garlbbean region to obtain an education in Antigua. 


Once all of the above projects are operational, they will result In AUA providing 

opportunities for permanent employment of at least an additional 150 citizens from 

Antigua and Barbuda, | believe the number of job opportunities, once these projects are 

in operation, should actually exceed 230 employment opportunities which do not include 

‘eat who work under IImited license on a temporary basis at the new teaching 
ospital. 
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It should be noted that the university's interests in building a specialty teaching hospital 
in no way diminishes its interest in working out a management agreement for Mount St. 
John's Hospital. 


As indicated above, in order to accomplish these goals we need the government to 

: provide the university with an additional 14 acres surrounding its present campus under 
terms that are comparable to the time frames In the university’s present agreement with 
the government, 


The university has had some preliminary discussions with government officials from the 
Free Trade Zone and the Ministry of Finance. Based on these discussions, we propose 
that the government, rather than refund the US$2.4 million+ owed to the university, use 
4 portion of that money as payment for the additional land. AUA is aware that the Free 
Trade Zone is in immediate need of funding and will therefore provide US$125,000 to 
satisfy its debt to that government entity. It is our hope that we will be able to finalize this 
as part of the global solution Proposed above. 


| have attached dagiane of the additional land requested (see attached parcels 
Ga,Gb,Ge, and H attached hereto). 


I trust you'll agree that the above presents a: unique opportunity to make Antigua and 
Barbuda the educational center of the Caribbean in a manner that will benefit all 
concerned, 


! am happy to discuss further details and suggestions at your earliest convenience. 


Sincerely yours, 


. Neals. 0 
President 
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From: Lyle Novick 

Sent: a Tuesday, November 17, 2009 11:45 AM 

To: Williams, Jackie 

Cc; Matt Petersen; Basil Stuart 

Subject: FW: American University of Antigua-ABST Taxes 


Just received this email from the American University of Antigua-ABST Taxes department. 


Lyle S. Novick 

Manager of Financial Reporting 
American University of Antigua 
clo GCLR, LLC 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661.8899 Ext. 168 


~ Snovick@avamed.org 
From: Cleo T. Wallace [mailto:cleotwallace@gmall.com] 
Sent: Tuesday, November 17, 2009 11:30 AM 

To: Lyle Novick; Cleo T, Wallace 

Subject: Fwd: American University of Antiqua-ABST Taxes 


Dear, Mr. Lyle Novick, 


In the response to your email, Mr. Doug McLaren the Director of the Antigua and Barbuda Sales Tax informed 
me that a letter was written to your establishment pertaining to the ABST. The Letter dated 31 August 2007 
stated that Activities within the Free Trade and Processing Zone Act 1994 contains a number of provisions 
dealing with the treatment of licenses wich I understand you to be. Section 14 (c) and (d) reproduced below 
allows for the importation of materials for the construction of permisees and for the operations carried on within 
the Free Trade and Processing Zone.-This would cover the direct imports and relieve them from ABST, 


Section 14 Notwithstanding any law to the contrary and subject only to this Act a licensee shall during the 
currenccy of his licene be -(c) exempted fromt he payment of taxes an other duties on the importation of 
machinery, equipment, spare parts, construction material and other items needed to construct and operate 
facilities within the free trad and processing zone. (d) exempted from payment of duty and other taxes on the 
importatin or raw materials and other goods to be incorporated in the products produced or assembled within or 
to be utilized in the performance of services within the free trade and processing zone. 


Section 18 of the Free Trade and Processing Zone Act 1994 alllows domestics supplies of both goods and 
services to a licencee in the Zone to be treated as imports into the zone and exports from Antigua and 
Barbuda, This would cover domestics supplies into the zone and relieve them from ABST. (3) Any goods and 
services sold by companies withing Antigua and Barbuda and sent into the Free Trade and processing Zone 
shall be considered as imports into the Free Trade and Processing Zone and as exports fromAntigua and 
Barbuda. 


‘We are therefore advising you to return to the business places to recover the ABST that was spent. When 
approacing the Manager you will have to provide them with the letter dated 31st August 2007 which was sent 
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to Mr. Basil Staurt the Administration Director of the American university of Antigua, with regards to the 
provisons that were made. 


If any problems occur you can inform me Ms. Cleo Wallace ABST Registration Supervisor, Ms. Nerissa Gomes 
Audit Supervisor, Everton Gonsalves, Coordinator of ABST Implementation Team or Douglas McLaren The 
Director of ABST. , 


Waiting for a quick response, 


Sincerely, 


Cleo Wallace 
ABST Registration Supervisor 


On Tue, Nov 17, 2009 at 9:53 AM, Lyle Novick <Inovick@auamed.org> wrote: 


Ms Wallace: 
Could you please provide me the link or the website address so I can get this refund form. 


Thanks so much for all your help. 


-Lyle 8. Novick 


Manager of Financial Reporting 
American University of Antigua 
clo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Jnovick@auamed,org 


\ 


From: Cleo T. Wallace [mailto:cleotwallace@qmail.com] 
Sent: Tuesday, November 17, 2009 8:45 AM 

To: Lyle Novick 

Subject: Re: American University of Antigua-0409-0509° 
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Dear Mr. Lyle Novick, 
T received yout emails and J am printing them now. I will deliver them to Mr. Mclaren so that he can review 


them. On the Government Website you can print the Refund form and fill out the necessary information. You 
can email it to me or you can fax it to me at The Inland Revenue Department. The Fax Number is 1-268-462- 


Bliss 
Thanking you in advance 


Ms, Cleo Wallace 
ABST Registration Supervisor 


On Mon, Nov 16, 2009 at 2:49 PM, Lyle Novick <Jnovick@auamed.org> wrote: 


Ms Wallace: 
Hi: 
Did you receive my emails? 


Thanks 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
ofo GCLR, LLC 

2 Wall Street 10th Floor 

- New York, NY 10005 

Tel 212.661.8899 Ext. 168 


Inovick@anamed,org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:28 PM 


To: ‘CleolWallace@qmail.com' 
Ce: 'revenue@antiqua.gov.ag' 


Subjects RE: American University of Antigua-0409-0509 
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Lyle 'S. Novick 


Manager of Financial Reporting 
Avnerican University of Antigua 
efo GCLR, LLC - | 

2 Wall Street 10th Floor 


New York, NY 10005 . 
Tel 212.661.8899 Ext, 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:27 PM 
To: 'CleoTWallace@gmail.com’ 


Ce: ‘revenue@antigua.qov.aag' 
Subject: RE: American University of Antigua-0209-0409 ABST Taxes backup 


Lyle S, Novick 


Manager of Financial Reporting : 
American University of Antigua : | 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


’ Inovick@avamed,org 


=) 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWallace@gmaill,com' 


Cc; ‘revenue@antigua.gov.ag' 
Subject: RE; American University of Antigua-9/08-2/09 ABST Taxes backup 
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Lyle S, Novick 


Manager of Financial Reporting . 

American University of Antigua 

ofa GCLR, LLC 

2 Wall Street 10th Floor | 
New York, NY 10005 | 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWallace@gmail.com' 


Co: 'revenue@antiqua.gov.ag' 
Subject: RE: American University of Antigua-7/08-9/08 ABST Taxes backup 


Lyle 8. Novick 


Manager of Financial Reporting 
American University of Antigua 
ofo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Inovick@auamed.org 


From: Lyle Novick o4 
Sent: Monday, November 16, 2009 12:24 PM 


To: 'CleoTWallace@gmail.com’ 


Cc: 'revenue@antiqua.gov.ag' 
Subject: American University. of Antigua 


Ms. Wallace: 


Per your instructions, attached please find the ABST taxes backup that the American University of Antigua paid for constructions 
costs on our campus for the period 
5 
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November 07- May 09. 
The total EC Dollars paid for ABST taxes are $4,456,649.68 and US Dollars of $1,657,856.44. 


You will receive this ABST Taxes backup in several email PDF attachments. 


7 


Please let me know that you received this email and when we will receive our tefund of ABST Taxes paid. 
Thanks so much for all your help and let me know if you have any questions about this ABST Taxes paid backup 


Lyle 8, Novick 


Manager of Financial Reporting 
American University of Antigua 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@anamed.org 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity, 


Cleo Wallace 
ABST Registration Supervisor ; 
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DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information, No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, — 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
Intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


Cleo Wallace 
ABST Registration Superviso 
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From: Williams, Jackie <jwilliams@auamed.net> 
Sent: Tuesday, November 17, 2009 2:10 PM 

To: Lyle Novick 

Ce: Matt Petersen; Basil Stuart 
Subject: - . RE: American University of Antigua-ABST Taxes 


| don’t understand what they mean by we should go fo the business places to recover the ABST. | thought the ABST is 
pald over to the government by these businesses, | would like to propose that we reproduce the Aug 2007 letter 
mentioned, and henceforth cease paying ABST to local suppliers of goods and services, as outlined In paragraph 3 below. 


From: Lyle Novick [mailto:InovickK@AUAMED.ORG] 

Sent: Tuesday, November 17, 2009 12:45 PM 

To: Williams, Jackie 

Ce: Peterson, Matt; Stuart, Basil 

Subject: FW: American University of Antigua-ABST Taxes 


Just received this email from the American University of Antigua-ABST Taxes department. 


Lyle S, Novick 

Manager of Financial Reporting 
Atnerican University of Antigua 
oo GCLR, LLC 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661,8899 Ext. 168 


Inovick@auamed.org 


From: Cleo T. Wallace [mailto:cleotwallace@gmail,com] 
Sent: Tuesday, November 17, 2009°11:30 AM 

To: Lyle Novick; Cleo T. Wallace 

Subject: Fwd: American University of Antigua-ABST Taxes 


Dear Mr, Lyle Novick, 


In the response to your email, Mr. Doug McLaren the Director of the Antigua and Barbuda Sales Tax informed 
me that a letter was written to your establishment pertaining to the ABST. The Letter dated 31 August 2007 
stated that Activities within the Free Trade and Processing Zone Act 1994 contains a number of provisions 
dealing with the treatment of licenses wich I understand you to be. Section 14 (c) and (d) reproduced below 
allows for the importation of materials for the construction of permisees and for the operations carried on within 
the Free Trade and Processing Zone, This would cover the direct imports and relieve them from ABST. 


Section 14 Notwithstanding any law to the contrary and subject only to this Act a licensee shall during the 
currencey of his licene be -(c) exempted fromt he payment of taxes an other duties on the importation of 
machinery, equipment, spare parts, construction material and other items needed to construct and operate 
facilities within the free trad and processing zone, (d) exempted from payment of duty and other taxes on the 
importatin or raw materials and other goods to be incorporated in the products produced or assembled within or 
to be utilized in the performance of services within the free trade and processing zone. 


Section 18 of the Free Trade and Processing Zone Act 1994.alllows domestics supplies of both goods and 
i : 
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services to a licencee in the Zone to be treated as imports into the zone and exports from Antigua and 

Barbuda. This would cover domestics supplies into the zone and relieve them from ABST. (3) Any goods and 
services sold by companies withing Antigua and Barbuda and sent into the Free Trade and processing Zone 
shall be considered as imports into the Free Trade and Processing Zone and as exports fromAntigua and 
Barbuda, 


We are therefore advising you to return to the business places to recover the ABST that was spent. When 
approacing the Manager you will have to provide them with the letter dated 31st August 2007 which was sent 
to Mr. Basil Staurt the Administration Director of the American university of Antigua, with regards to the 
provisons that were made. 


If any problems occur you can inform me Ms. Cleo Wallace ABST Registration Supervisor, Ms, Nerissa Gomes 
Audit Supervisor, Everton Gonsalves, Coordinator of ABST Implementation Team or Douglas McLaren The 
Director of ABST, . 

Waiting for a quick response. 


Sincerely, 


Cleo Wallace 
ABST Registration Supervisor 


On Tue, Nov 17, 2009 at 9:53 AM, Lyle Novick <lnovick@auamed,org> wrote: 


Ms Wallace: 
Could you please provide me the link or the website address so I can get this refund form. 


Thanks so much for all your help. 


Lyle S. Novick 

Manager of Financial Reporting 
American University of Antigua 
clo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212,661,8899 Ext. 168 


lnovick@anamed.or 
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From: Cleo T. Wallace [mailto:cleotwallace@gmail.com| 
Sent: Tuesday, November 17, 2009 8:45 AM 


To: Lyle Novick 
Subject: Re: American University of Antigua-0409-0509 


"Dear Mr, Lyle Novick, . | 
I received your emails and J am printing them now. I will deliver them to Mr. Mclaren so that he can review | 
them. On the Government Website you can print the Refund form and fill out the necessary information. You 

‘can email it to me or you can fax it to me at The Inland Revenue Department. The Fax Number is 1-268-462- 
SITS « 

Thanking you in advance 


Ms, Cleo Wallace 
ABST Registration Supervisor 


On Mon, Nov 16, 2009 at 2:49 PM, Lyle Novick <Inovick@auamed.org> wrote: 


Ms Wallace: 
Hi: 
Did you receive my emails? 


Thanks 


Manager of Financial Reporting 
American University of Antigua 
eo GCLR, LLC 

2 Wall Street 10th Floor 


Lyle 8, Novick | 
i 
| 
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New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org - 
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From: Lyle Novick 
Sent: Monday, November 16, 2009 12:28 PM 


To: 'CleoTWallace@gmail.com' 7 
Ce: 'revenue@antiqua.gov.ag' : | 


_ Subject: RE: American University of Antigua-0409-0509 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
elo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:27 PM 
To; 'CleoTWallace@amail.com' 


Cc: 'revenue@antiqua.gov.aq' 
Subject: RE: American University of Antigua-0209-0409 ABST Taxes backup 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
cf GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 | Ext. 168 


Inovick@auamed.org 
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From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWallace@gmail.com' 


Ce: 'revenue@antigua.gov.aq' 
Subject: RE: American University of Antigua-9/08-2/09 ABST Taxes backup 


Lyle 8. Novick 


Manager of Financial Reporting 
American University of Antigua 
ofo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWaljlace@qmail.com' 


Cc: 'revenue@antigua.qov.aq' 
Subject: RE: American University of Antigua-7/08-9/08 ABST Taxes backup 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


lnovick@auamed.org 


ht NPRM AE RAY Be 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:24 PM 


To: 'CleoTWallace@qmail.com' 
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Ce: ‘revenue@antiqua.gov.ag' 
Subject: American University of Antigua 


Ms. Wallace: 


Per your instructions, attached please find the ABST taxes backup that the American University of Antigua paid for constructions 
costs on our campus for the period 


| November 07- May 09, 
The total EC Dollars paid for ABST taxes are $4,456,649.68 and US Dollars of $1,657,856.44, 
You will receive this ABST Taxes backup in several email PDF attachments. 
Please let me know that you received this email and when we will receive our refund of ABST Taxes paid. 
Thanks so much for all your help and let me know if you have any questions about this ABST Taxes paid backup 


Lyle 8, Novick | 


Manager of Financial Reporting 
American University of Antigua 
oo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged : 
information. No confidentiality or privilege is waived or lost by 
any mis-transmigssion. If you receive this iredsage in error, 

please immediately delete it and all copies of it from your 

system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 

print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 


6 


00170 


ee aN Roe eee ————- f- \ P44 wee neers Leeane _ 


i 
( 
| 
! 
i 
i 
i 
| 
\ 
i 
i 
| 
' 
i 
i 
i 
i 
: 


Cdsesk 14-5084 D0Din nD&CunteAT 20-61, IBMT I9/224H42 Pages dt 9 
( ( 


its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


Cleo Wallace 
ABST Registration Supervisor 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, ox copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise | 
and the sender is authorized to state them to be the views of any 
such entity. - 


Cleo Wallace 
ABST Registration Supervisor 


DISCLAIMER: This message-is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, ox copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of | 
.the individual sender, except where the message states otherwise | 
and the sender is authorized to state them to be the views of any 
such entity. 


DISCLAIMER: 
This message is for the named person's use only. It may contain cantiential proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this — 
message in ertor, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender, You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient. American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks, Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 
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DISCLAIMER: 

This message is for the named person's use only. Jt may contain confidential, proprietaty or legally privileged 
information, No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender. You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient. American University of Antigua College of Medicine, and 
any ofits subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 
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From: bstuart@auamed.net 
Sent: Tuesday, November 17, 2009 8:04 PM 
To: Matt Petersen; Jackie Williams; Lyle Novick 


Subject: Re: American University of Antigua-ABST Taxes 


When this was discussed Mr McLaren told us that the mechanism was not in place for the local vendor not to 
collect the tax. That some number or identification will have to be developed so the Tax department can issue to 
the school so the vendor can use so the tax department can identify the company that is exempted 


Sent from my BlackBerry® wireless device from LIME. 


From: "Matt Petersen" <mpetersen@auamed.org> 

Date: Tue, 17 Nov 2009 17:39:52 -0500 

To: J ackie Williams<jwilliams@auamed.net>; Lyle Novick<Inovick@AUAMED. ORG> 
Ce: Basil Stuart<bstuart@auamed.net> 

Subject: RE: American University of Antigua-ABST Taxes 


Group — we need an accounting of the abst Spa to date asap. Pls also provide the below mentioned letter 


From: Williams, Jackie [mailto:jwilllams@auamed.net] 
Sent: Tuesday, November 17, 2009 2:10 PM 

To: Lyle Novick 

Cc: Matt Petersen; Basil Stuart 

Subject: RE: American University of Antigua-ABST Taxes 


| don’t understand what they mean by we should go to the business places to recover the ABST. | thought the ABST is 
paid over to the government by these businesses, | would like to propose that we reproduce the Aug 2007 letter 
mentioned, and henceforth cease paying ABST to local suppliers of goods and services, as outlined in paragraph 3 below. 


From: Lyle Novick [mallto:Inovick@AUAMED.ORG] 

Sent: Tuesday, November 17, 2009 12:45 PM 

To: Williams, Jackie 5 

Cc; Peterson, Matt; Stuart, Basil 

Subject: FW: American University of Antigua-ABST Taxes 


Just received this email from the American University of Antigua-ABST Taxes department. 


Lyle S, Novick 

Manager of Financial Reporting 
American University of Antigua 
cfo GCLR, LLC 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661.8899 Ext, 168 


Inovick@anamed,.org 


From: Cleo T, Wallace [mailto:cleotwallace@gmail.com] 
Sent: Tuesday, November 17, 2009 11:30 AM 
To: Lyle Novick; Cleo T. Wallace 

Subject: Fwd: American University of Antigua-ABST Taxes 
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Dear Mr, Lyle Novick, 


In the response to your email, Mr. Doug McLaren the Director of the Antigua and Barbuda Sales Tax informed 
me that a letter was written to your establishment pertaining to the ABST. The Letter dated 31 August 2007 
stated that Activities within the Free Trade and Processing Zone Act 1994 contains a number of provisions 
dealing with the treatment of licenses wich I understand you to be. Section 14 (c) and (d) reproduced below 
allows for the importation of materials for the construction of permisees and for the operations carried on within 
the Free Trade and Processing Zone, This would cover the direct imports and relieve them from ABST. 


Section 14 Notwithstanding any law to the contrary and subject only to this Act a licensee shall during the 
cutrencey of his licene be -(c) exempted fromt he payment of taxes an other duties on the importation of 
machinery, equipment, spare parts, construction material and other items needed to construct and operate 
facilities within the free trad and processing zone, (d) exempted from payment of duty and other taxes on the 
importatin or raw materials and other goods to be incorporated in the products produced or assembled within or 
to be utilized in the performance of services within the free trade and processing zone. 


Section 18 of the Free Trade and Processing Zone Act 1994 alllows domestics supplies of both goods and 
services to a licencee in the Zone to be treated as imports into the zone and exports from Antigua and 

Barbuda. This would cover domestics supplies into the zone and relieve them from ABST. (3) Any goods and 
services sold by companies withing Antigua and Barbuda and sent into the Free Trade and processing Zone 
shall be considered as imports into the Free Trade and Processing Zone and as exports fromAntigua and 
Barbuda. 


We ate therefore advising you to return to the business places to recover the ABST that was spent. When 
approacing the Manager you will have to provide them with the letter dated 31st August 2007 which was sent 
to Mr. Basil Staurt the Administration Director of the American university of Antigua, with-regards to the 
-provisons that were made, . 


If any problems occur you can inform me Ms. Cleo Wallace ABST Registration Supervisor, Ms. Nerissa Gomes 
Audit Supervisor, Everton Gonsalves, Coordinator of ABST Implementation Team or Douglas McLaren The 
Director of ABST. 

Waiting for a quick response. 

Sincerely, 

Cleo Wallace 

ABST Registration Supervisor 

On Tue, Nov 17, 2009 at 9:53 AM, Lyle Novick <Inovick@auamed.org> wrote: 


Ms Wallace: 


Could you please provide me the link or the website address so I can get this refund form. 
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Thanks so much for all your help. 


Lyle 8, Novick | 
Manager of Financial Reporting 
American University of Antigua 


oo GCLR, LLC 
2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Inovick@auamed,org 


From: Cleo T. Wallace [mallto:;cleotwallace@amail.com] 
Sent: Tuesday, November 17, 2009 8:45 AM 

To: Lyle Novick 

Subject: Re: American University of Antigua-0409-0509 


Dear Mr, Lyle Novick, 

Ireceived your emails and I am printing them now. I will deliver them to Mr. Mclaren so that he can review . 
them, On the Government Website you can print the Refund form and fill out the necessary information. You 
can email it to me or you can fax it to me at The Inland Revenue Department. The Fax Number is 1-268-462- 
OLS 

Thanking you in advance 


Ms. Cleo Wallace 
ABST Registration Supervisor ' 


On Mon, Nov 16, 2009 at 2:49 PM, Lyle Novick <Inovick@auamed.org> wrote: 
_Ms Wallace: . 


“Hi: 


Did you receive my emails? 
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Thanks 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


lnovick@auamed,org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:28 PM - 


To: ‘CleoTWallace@gqmail.com' 
Ce: 'revenue@antiqua.qov.aq' 


i 
j 
| 
| 
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j 
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Subject: RE: American University of Antigua-0409-0509 | 


Lyle 8. Novick 


Manager of Financial Reporting 
- American University of Antigua 

elo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 ; | 
Tel 212.661.8899 Ext.168 — - | 


lnovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:27 PM 
To: 'CleoTWallace@qmail.com' 


Ce: 'trevenue@antiqua.gov.ag' 
Subject: RE: American University of Antigua-0209-0409 ABST Taxes backup 
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Lyle 8. Novick 


Manager of Financial Reporting 
American University of aaa 
ofa GCLR, LLC 
2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212,661.8899 Ext, 168 


Inovick@auamed, org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 


To: ‘CleoTWallace@gmail. com’ 


Cc: 'revenue@antigua.gov.ag' 
Subject: RE: American University of Antigua-9/08- 2/09 ABST Taxes backup 


Lyle 8. Novick 


Manager of Financial Reporting 
American University of Antigua 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Inovick@auamed,.org 


From: Lyle Novick eo 
cei Monday, November 16, 2009 12:26 PM 
0; ‘CleoTWallace@amall. com’ 


bas revenue@antigua.gov.ag' a 
Subject: RE: American University of Antigua-7/08-9/08 ABST Taxes backup | 
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Lyle S, Novick 


Manager of Financial Reporting 

American University of Antigua ra 
wo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:24 PM 
To: 'CleoTWallace@qmail.com’ 


Cc: 'revenue@antiqua.dov.ad! 
Subject: American University of Antigua 


Ms. Wallace: 


Per your instructions, attached please find the ABST taxes backup that the American University of Antigua paid for constructions 


costs on our campus for the period 


November 07- May 09. 
The total EC Dollars paid for ABST taxes are $4,456,649.68 and US Dollars of nee 
You will receive this ABST Taxes backup in several email PDF attachments. 
Please let me know that you received this email and when we will receive our refund of ABST Taxes paid. 
Thanks so much for ali your help and let me know if you have any questions about this ABST Taxes paid backup 


Lyle 8. Novick 


Manager of Financial Reporting 
American University of Antigua 
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c/o GCLR, LLC 
2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212,661.8899 Ext. 168 


Inovick@auamed.ore 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


Cleo Wallace 
ABST Registration Supervisor 


DISCLAIMER: This message is for the named person's use only, It 
may contain confidential, proprietary or legally privileged 
information, No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


Cleo Wallace 
ABST Registration Supervisor 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary ox legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis~transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
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system, destroy any hard copies of it and notify the sender, You 

must not, directly or indirectly, use, disclose, distribute, 

print, or copy.any part of this message if you are not the 

intended recipient. GCLR LLC, and any of its subsidiaries each 

reserve the right to monitor all e-mail communications through 

its networks. Any views expressed in this message are those of 

the individual sender, except where the message states otherwise 

and the sendex is authorized to state them to be the views of any 

such entity. ; 


DISCLAIMER; 

This message is for the named person's use only. It may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender, You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient. American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 


DISCLAIMER: 

This message is for the named person's use only, It may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender, You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient. American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission, If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each 
ceserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to shane them to be the views of any 
such entity. 


DISCLAIMER: 

This message is for the named person's use only, It may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 


it and notify the sender. You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of ~ 


this message if you are not the intended recipient. American University of Antigua College of Medicine, and 

. any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity, 
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This message is for the named person's use only. It may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender. You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the ititended recipient. American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
‘views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity, 
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From: Corey Greenberg 
Sent Thursday, December 10, 2009 3:34 PM 
To: Basil Stuart; Barrymore Warren; Antony Roche; Nagesha, A.S. 
Ce: Matt Petersen 
Subject: | FW: American University of Antigua-ABST Taxes 
Attachments: abst tax letter.pdf 
Importance: : High 
t 
Gentlemen 
TOP URGENT 


Please read the below, Any bills you have on hand: in process, and pending payment, DO NOT PAY ANY ABST. If we 
have paid ABST this should be deducted from the balances open or future pending bills, If you have any questions please 
contact me or Matt, 


Thanks 


Corey Greenberg 

Chief Operating Officer 

AUA College of Medicine 

C/O Greater Caribbean Learning Center 
New York, NY 10005 

Tel: 212-661-8899 ext, 121 

Fax: 646-390-4943 


From: Matt Petersen 

Sent: Wednesday, December 09, 2009 12:31 PM 

To: Corey Greenberg; Basil Stuart; Leonard Sclafani; Williams, Jackie; M Prabhusms; Dr, Peter Bell; Neal Simon 
Subject: FW: American University of Antigua-ABST Taxes 


Group - Pls find the below email as well as the attached letter ~ which instructs us how to approach vendors going 
forward with regard to ABST. It appears that now the mechanism is in place to avoid this deduction at the time of 
purchase ~ rather than request a relmbursement.. 


M 


From: Lyle Novick 

Sent: Wednesday, December 09, 2009 10:58 AM 

To: Matt Petersen 

Subject: FW: American University of Antigua~ABST Taxes 


Matt: 
Here is the information, you requested. 


Lyle S. Novick 

Manager of Financial Reporting 
American University of Antigua 
clo GCLR, LLC 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661.8899 Ext. 168 


00271 


Casesk: SE OS SE MO aDrS NE UAT AEE 1 i a aia al 9 


Inovick@avamed.org 


From: Cleo T. Wallace [mailto:cleotwallace@gmail.com] 
Sent: Tuesday, November 17, 2009 11:30 AM 

To: Lyle Novick; Cleo T, Wallace 

Subject: Fwd: American University of Antigua-ABST Taxes 


Dear Mr. Lyle Novick, 


In the response to your email, Mr. Doug McLaren the Director of the Antigua and Barbuda Sales Tax informed 
me that a letter was written to your establishment pertaining to the ABST. The Letter dated 31 August 2007 
stated that Activities within the Free Trade and Processing Zone Act 1994 contains a number of provisions 
dealing with the treatment of licenses wich I understand you to be. Section 14 (c) and (d) reproduced below 
allows for the importation of materials for the construction of permisees and for the operations carried on within 
the Free Trade and Processing Zone. This would cover the direct imports and relieve them from ABST. 


Section 14 Notwithstanding any law to the contrary and subject only to this Act a licensee shall during the 
currenccy of his licene be -(c) exempted fromt he payment of taxes an other duties on the importation of 
machinery, equipment, spare parts, construction material and other items needed to construct and operate 
facilities within the free trad and processing zone. (d) exempted from payment of duty and other taxes on the 


importatin or raw materials and other goods to be incorporated in the products produced or assembled within or — 


to be utilized in the performance of services within the free trade and processing zone. 


Section 18 of the Free Trade and Processing Zone Act 1994 alllows domestics supplies of both goods and 
services to a licencee in the Zone to be treated as imports into the zone and exports from Antigua and 

Barbuda, This would cover domestics supplies into the zone and relieve them from ABST. (3) Any goods and 
services sold by companies withing Antigua and Barbuda and sent into the Free Trade and processing Zone 
shall be considered as imports into the Free Trade and Processing Zone and as exports fromAntigua and 
Barbuda. 


We are therefore advising you to return to the business places to recover the ABST that was spent, When 
approacing the Manager you will have to provide them with the letter dated 31st August 2007 which was sent 
to Mt. Basil Staurt the Administration Director of the American university of Antigua, with regards to the 
provisons that were made, 


If any problems oceur you can inform me Ms. Cleo Wallace ABST Registration Supervisor, Ms. Nerissa Gomes 
Audit Supervisor, Everton Gonsalves, Coordinator of ABST Implementation Team or Douglas McLaren The 
Director of ABST. 

Waiting for a quick response, 

Sincerely, 

Cleo Wallace 

ABST Registration Supervisor 

On Tue, Nov 17, 2009 at 9:53 AM, Lyle Novick <Inovick@auamed.ore> wrote: 
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Ms Wallace: 
Could you please provide me the-link or the website address so I can get this refund form. 


Thanks so much for all your help. 


Lyle S. Novick 


. Manager of Financial Reporting 
- American University of Antigua 
eo GCLR, LLC 
2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


lnovick@auamed.org 


From: Cleo T. Wallace [mailto:cleotwallace@gmail.com]} 
Sent: Tuesday, November 17, 2009 8:45 A 
To: Lyle Novick 
Subject: Re: American University of Antigua-0409-0509 


Dear Mr, Lyle Novick, 

T received your emails and J am printing them now, I will deliver them to Mr. Mclaren so that he can review 
them. On the Government Website you can print the Refund form and fill out the necessary information, You 
can email it to me or you can fax it to me at The Inland Revenue Department. The Fax Number is 1-268-462- 
3175 , 

Thanking you in advance 


Ms. Cleo Wallace 
ABST Registration Supervisor 


On Mon, Nov 16, 2009 at 2:49 PM, Lyle Novick <Inovick@auamed.org> wrote: 


Ms Wallace: 


Hi: 
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Did you receive my emails? 


Thanks 


| 
| 
i 
[ 
| 
| 


Lyle S. Novick 


Manager of Financial Reporting 
American University of Antigua 
c/o GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 ; 
Tel 212.661.8899 Ext. 168 


Ovi auamed,or: 


From: Lyle Novick 
Sent; Monday, November 16, 2009 12:28 PM 


To: 'CleoTWallace@amail.corn' 
Cc: ‘revenue@antiqua.dov.aq' 


Subject: RE: American University of Antigua-0409-0509 


Lyle S, Novick 


Manager of Financial Reporting 
American University of Antigua 
‘ofo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 | 


Inovick@auamed.org 


00274 


Casese: Den One pea ema Are an i a 9 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:27 PM 
To: 'CleoTWallace@gmail.com' 


Cc: 'revenue@antiqua.dov.ag' a 
Subject: RE: American University of Antigua-0209-0409 ABST Taxes backup 


Lyle $, Novick 


Manager of Financial Reporting 
American University of Antigua 
eo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Inovick@auamed.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWallace@gmail.com' 


Cc: ‘revenue@antiqua.gov.ag' 
Subject: RE: American University of Antigua-9/08-2/09 ABST Taxes backup 


Lyle S. Novick 


Manager of Financial Reporting: 
American University of Antigua 
co GCLR, LLC 

2 Wall Street 10th Floor 
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New York, NY 10005 
Tel 212.661.8899 Ext, 168 


Inovick@auamed,org 


From: Lyle Novick _ | 
Sent: Monday, November 16, 2009 12:26 PM 
To: 'CleoTWallace@qmail.com' : | 
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Ce; 'revenue@antiqua.gov.aq' 
Subject: RE: American University of Antiqua-7/08-9/08 ABST Taxes backup 


Lyle S, Novick 


Manager of Financial Reporting 
American University of Antigua 
clo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212,661.8899 Ext, 168 


Inovick@auamed,.org 


From: Lyle Novick 
Sent: Monday, November 16, 2009 12:24 PM 
To: 'CleoTWallace@gmajl.com' 


Cc: ‘revenue@antigua.gov.aq’ 
Subject: American University of Antigua 


Ms, Wallace: 


Per your instructions, attached please find the ABST taxes backup that the American University of Antigua paid for constructions 
costs on our campus for the period 


zens 07- May 09, 

The tot EC Dollars paid for ABST taxes are $4,456,649.68 and US Dollars of el pel eet 

‘You will receive this ABST Taxes backup in several email PDF attachments. 

Please let me know that you received this email and when we will receive our refund of ABST Taxes paid. 


Thanks so much for all your help and let me know ifyou have any questions about this ABST Taxes paid backup 
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Lyle S, Novick 


Manager of Financial Reporting 
American University of Antigua 
cfo GCLR, LLC 

2 Wall Street 10th Floor 


New York, NY 10005 
Tel 212.661.8899 Ext. 168 
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Inovick@auamed.org 


DISCLAIMER: This message is for the named person's use only. It 
may contain confidential, proprietary ox legally privileged 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender, You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient, GCLR LLC, and any of its subsidiaries each 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


Cleo Wallace 
_ ABST Registration Supervisor 


DISCLAIMER: This message is for the named person's use only. It 
May contain confidential, proprietary or legally privileged . 
information. No confidentiality or privilege is waived or lost by 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the . 

intended recipient. GCLR LLC, and any of its subsidiaries each | 
resetve the right to monitor all e-mail communications through 

its networks. Any views expressed in this message are those of 
the individual sender, except where the message states otherwise 

and the sender is authorized to state them to be the views of any 

such entity. 
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Cleo Wallace 
ABST Registration Supervisor 
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From; Roche, Antony <colantony@auamed.net> 
Sent: Friday, December 11, 2009 5:15 PM 

To: Matt Petersen; Prabhu Marudheri 

Ce: Leonard Sclafani; Corey Greenberg 
Subject: RE; Overdue Payments 

Dear Matt/Prabhu, 


Please deduct the ABST component from the payments passed , which does includes this element. However, | would 
suggest not to deduct the amount of ECS 39,000.00 paid to other contractors for debris clearance from these payment 
applications , since these are payments against other contracts and not forming part of the main contract. Leewards is 
continuing to progress works from all the contracts , including the snags from the main contract, | would also like to 
inform you that, we still have a retention amount due to LC amounting to approximately ECS560,000,00, wherefrom, 
this amount could be deducted at the appropriate time. 


Request to clear the payments due less the ABST element as we still need to get small works progressed to our interest 
at this stage. 


Regards, 


Lt Col Roche Antony 
General Manager- Project 
AUA, College of Medicine 


email: colantony@auamed.net 
Tel: 268 481-8918 


Mobile: 268 764- 4915 

Fa pe es 
From: Matt Petersen [mailto:mpetersen@auamed.org] 

Sent: Friday, December 11, 2009 5:56 PM 

To: Prabhu Marudherl; Roche, Antony 

Cc: Leonard Sclafani; Greenberg, Corey 

Subject: RE: Overdue Payments 


Group — we should also be deducting ABST-as per my prior mail 
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From: Prabhu Marudheri 

Sent: Friday, December 11, 2009 4:49 PM 

To: Antony Roche 

Cc: Matt Petersen; Leonard Sclafani; Corey Greenberg 
Subject: RE: Overdue Payments 


Col., 


We have to charge Leeward for a payment we made another vendor to clear up south end work in the amount of 
ECS39,000. Please advice if there is any other recoverables. 


From: Roche, Antony [mallto:colantony@auamed.net] 
Sent: Friday, December 11, 2009 4:43 PM 
To: Prabhu Marudher! 


00292 


oe eee i A238 


| Cés:18-C00B M0sDine ni Dac uIAeHY 10564 1 PREGA PAM Pages of 4 


4 


Cc: Matt Petersen; Leonard Sclafani; Corey Greenberg | 
Subject: FW: Overdue Payments 


Prabhu, 
Request clarification on the subject at the earliest. 


Lt Col Roche Antony : | 
General Manager- Project | 
AUA, College of Medicine ~ 
email: colantony@auamed.net 
Tet 268 481-8918 - | 
Mobile: 268 764- 4915 
Fax: 268 481-8924 ee 


From: Paul Webster [mallto:paul@leeward.ag] 
Sent: Friday, December 11, 2009 4:48 PM 

To: Nagesha, AS. 

Ce: 'Sandra Persaud"; ‘Andy Gréen’; McCary, Kiblan; LaxmikantJorapur.; Prabhu Marudheri; Greenberg, Corey; Roche, 
Antony . , 

Subject: FW: Overdue Payments 


etch trey ee OR ETP pnrethited Wr peepee pene ah NY ey 


Nagesh 


The following payments as approved by AUA are still unpaid and now excessively overdue, | kindly request you give this 
your immediate attention and advise when these payments will be received. 


Doors & Windows: ECS 25,459.07 30 days overdue 


Floor Tiling: ECS 42,487.79 7 days overdue 
Tojlet Fixtures: ECS 29,586.38 30 days overdue 


There are also a number of retentions due for payment next week as applied for on 23" November please can you 
confirm these will be released. ; 


Kind Regards 


Paul Webster 
Quantity Surveyor. 


VAAL AD construction COMPANY LIMITED. 


y Oey > ‘ ’ 
MAIL: paul@leéward.aq 
OFFICE: (268) 462-0074 
CELL: (268) 729-0084 
FAX: (268) 462-4868 


i 

i 
DISCLAIMER: This message is for the named person's use only. It ; ; | 
may contain confidential, proprietary or legally privileged: 
information. No confidentiality or privilege is waived or lost by | 
any mis-transmission. If you receive this message in error, 
please immediately delete it and all copies of it from your 
system, destroy any hard copies of it and notify the sender. You 
must not, directly or indirectly, use, disclose, distribute, 
print, or copy any part of this message if you are not the 
intended recipient. GCLR LLC, and any of its subsidiaries each , 
reserve the right to monitor all e-mail communications through 
its networks. Any views expressed in this message are those of 
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“ the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any 
such entity. 


DISCLAIMER: 

This message is for the named person's use only. It may contain confidential, proprietary or legally privileged 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender. You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient, American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 


DISCLAIMER: 

This message is for the named person's use only. It may contain confidential, proprietary or legally niivileed 
information. No confidentiality or privilege is waived or lost by any mis-transmission. If you receive this 
message in error, please immediately delete it and all copies of it from your system, destroy any hard copies of 
it and notify the sender. You must not, directly or indirectly, use, disclose, distribute, print, or copy any part of 
this message if you are not the intended recipient. American University of Antigua College of Medicine, and 
any of its subsidiaries each reserve the right to monitor all e-mail communications through its networks. Any 
views expressed in this message are those of the individual sender, except where the message states otherwise 
and the sender is authorized to state them to be the views of any such entity. 
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From: Williams, Jackie <jwilliams@auamed.net> 


Sent: Tuesday, December 22, 2009 11: 38 AM 
To: Matt Petersen 

Cc: ’ Don Eckert; Lyle Novick; Basil Stuart 
Subject: FW: ABST notice to vendors 
Attachments: ABST Letters to Vendors,dac 

Letter attached 


From: Williams, Jackle 

Sent: Tuesday, December 22, 2009 12:09 PM 
To: Peterson, Matt 

Ce: Eckert, Don; 'Lyle Novick’; Stuart, Basil 
Subject: ABST notice to vendors 


Matt, 


Attached is a letter which we propose to send to about 100 vendors to whom we have paid ABST over the years. Please 
approve the dispatch of these letters. 


Regards, 


Jackie Ferracho Williams 

Campus Financial Controller 

American University of Antigua- College of Medicine 
Tel: 268-481-8855 

Cell: 268-764-3989 

Fax: 268-481-8898 
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sVERSIp . AMERICAN UNIVERSITY OF ANTIGUA 


Telephone: 268 - 481 - 8888 


Fax: 268 - 487 ~ 8880 


Website: www.auamed.org 


December 22, 2009 


The Manager 
Cable & Wireless 
St. Johns 
Antigua 
Exemption from future ABST payments . 
Dear Sir/Madam, 


This letter serves to advice you, that by virtue of its location in the Free Trade and Processing 
Zone in Coolidge, and upon the advice of the ABST Division of the Inland Revenue, the American 
University of Antigua (AVA) is not required to pay ABST on goods and services procured locally in 


Antigua and Barbuda, 


The attached letter provides the basis for this treatment now that the new campus is open and the 


entire operation of AUA is now located at the Free Trade Zone. 


Please be advised that with effect from January 2010, AUA will not pay the ABST component of 
any bills received. We have also received very recent directives from the ABST Division of Inland 


Revenue towards this end. 


We recommend that you contact Mr. McLaren or Miss Cleo Wallace of the ABST Division of Inland 


Revenue for confirmation of AUA’s exempt status. 


We look forward to your continued cooperation with AUA and wish you and your company, 


season’s greetings and a successful new year. 
Sincerely yours, 


Basil Stuart 
Director of Administration 


Head office: 
501, Fifth Avenue, Suite 1600, New York, NY 10017 
Telephone: 1-212-661-8899 Fax: 1-212-661-8864 
hitp:/Avww.auamed.org 
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From: . Leonard Sclafani 

Sent: Wednesday, December 23, 2009 3:38 PM 

To: Matt Petersen; Lyle Novick; Jackie Williams; Basil Stuart; Corey Greenberg 
Ce: . Neal Simon 

Subject: ; RE: ABST notice to vendors 


There are several grammatical errors in the document that | have taken the liberty of correcting. Please stand by for the 
corrected document. 


Comnend @. Scfafani, bo, 
V.P. & General Counsel 


AMERICAN UNIVERSITY OF ANTIGUA : 
c/o GCLR, LLC. 

Two Wall Street, 5th Floor 

New York, NY 10005 

(212) 661-8899 ext, 187 (office) 

(212) 949-6310 (fax) 
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From: Matt Petersen 

Sent: Wednesday, December 23, 2009 12:45 PM 

To: Lyle Novick; Jackie Williams; Leonard Sclafani; Basil Stuart; Corey Greenberg 
Cec: Neal Simon 

Subject: FW: ABST notice to vendors 


Looks good to me 


From: Lyle Novick 

Sent: Wednesday, December 23, 2009 9:33 AM 
To: Matt Petersen 

Co: Jackie Williams 

Subject: FW: ABST notice to vendors 


Matt: 
Could you please approve Jackie’s ABST letter so the letter can be mailed to the vendors as soon as possible. 
Thanks 


Lyle S. Novick 

Manager of Financial Reporting 
American University of Antigua 
ofo GCLR, LLC: -.. 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661.8899 Ext. 168 
Inovick@auamed.org 


From: Williams, Jackie [mailto:jwilliams@auamed.net] 
' Sent: Wednesday, December 23, 2009 9:00 AM 

Ta: Lyle Novick 

Subject: FW: ABST notice to vendors 
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Lyle, 


I'm still awaiting a response from Matt. | would like to start sending out these letters this week, if he approves. 


From: Williams, Jackie 

Sent: Tuesday, December 22, 2009 12:38 PM 
To: Peterson, Matt - 

Ce: Eckert, Don; 'Lyle Novick’; Stuart, Basil 
Subject: FW: ABST notice to vendors 


Letter attached 


From: Williams, Jackie 

Sent: Tuesday, December 22, 2009 12:09 PM 
To: Peterson, Matt | 

Ce: Eckert, Don; ‘Lyle Novick'; Stuart, Basil 
Subject: ABST notice to vendors 


Matt, 


Attached is a letter which we propose to send to about 100 vendors to whom we have pald ABST over the years, Please 
approve the dispatch of these letters. 


Regards, 


Jackie Ferracho Williams 

Campus Financial Controller 

American University of Antigua- College of Medicine 
Tel: 268-481-8855 

Call: 268-764-3989 

Fax: 268-481-8898 
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From: Leonard Sclafani 

Sent: Wednesday, December 23, 2009 4:19 PM 
To; Regina W. Seward 

Subject: FW: ABST notice to vendors 
Attachments: _ ABST Letters to Vendors.doc 


Sronaed @. Sdalanty Bac, 
V.P. & General Counsel 


AMERICAN UNIVERSITY OF ANTIGUA 
c/o GCLR, LLC. 

Two Wall Street, Sth Floor 

New York, NY 10005 

(212) 661-8899 ext. 187 (office) 

(212) 949-6310 (fax) 


From: Matt Petersen 

Sent: Wednesday, December 23, 2009 12:45 PM 

To: Lyle Novick; Jackie Williams; Leonard Sclafani; Basil Stuart; Corey Greenberg 
Ce: Neal Simon 

Subject: FW: ABST notice to vendors 


Looks good to me 
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Sent: Wednesday, December 23, 2009 9:33 AM 
To: Matt Petersen 

Ce: Jackie Williams 

Subject: FW: ABST notice to vendors 


Mait: 
Could you please approve Jackie’s ABST letter so the letter can be mailed to the vendors as soon as possible. 
Thanks 


Lyle 8, Novick 

Manager of Financial Reporting 
American University of Antigua 
efo GCLR, LLC 

2 Wall Street 10th Floor 

New York, NY 10005 

Tel 212.661.8899 Ext, 168 
Inovick@avamed.ore 


From: Willlams, Jackie [mailto:jwilllams@auamed.net] 
Sent: Wednesday, December 23, 2009 9:00 AM 

To: Lyle Novick 

Subject: FW: ABST notice to vendors 
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Lyle, , 


I'm still awaiting a response from Matt. | would like to start sending out these letters this week, if he approves. 


From: Williams, Jackie 

Sent: Tuesday, December 22, 2009 12:38 PM 
To: Peterson, Matt 

Ce: Eckert, Don; ‘Lyle Novick’; Stuart, Basil 
Subject: FW: ABST notice to vendors 


Letter attached 


From: Williams, Jackie 

Sent: Tuesday, December 22, 2009 12:09 PM 
To: Peterson, Matt 

Cc: Eckert, Don; 'Lyle Novick'; Stuart, Basil 
Subject: ABST notice to vendors 


Matt, 


Attached is a letter which we propose to send to about 100 vendors to wham we have paid ABST over the years. Please 
approve the dispatch of these letters. 


Regards, 


Jackie Ferracho Williams 

Campus Financial Controller 

American University of Antigua- College of Medicine 
Tel: 268-481-8855 

Cell: 268-764-3989 

Fax: 268-481-8898 
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SVERSITy. AMERICAN UNIVERSITY OF ANTIGUA 

« "Big o> 
EM, | COLLEGE OF MEDICINE 
Te, = Jabberwock Road 
0G y % Se P.O, Box W- 1451 
Ea es ~ St. John’s, Antigua, West Indies 
OF Telephone: 268 - 481 - 8888 


Fax: 268 - 481 - 8880 
Website: www.auamed.org 


December 22, 2009 


The Manager 
Cable & Wireless 
- St. Johns 
Antigua 
Exemption from future ABST payments 
Dear Sir/Madam, 


This letter serves to advice you, that by virtue of Its location in the Free Trade and Processing 
Zone in Coolidge, and upon the advice of the ABST Division of the Inland Revenue, the American 
University of Antigua (AUA) is not required to pay ABST on goods and services procured locally in 
Antigua and Barbuda. 


The attached letter provides the basis for this treatment now that the new campus is open and the 
entire operation of AUA is now located at the Free Trade Zone. 


Please be advised that with effect from January 2010, AUA will not pay the ABST camponent of 
any bills received. We have also received very recent directives from the ABST Division of Inland 
Revenue towards this end. 


We recommend that you contact Mr. McLaren or Miss Cleo Wallace of the ABST Division of Inland 
Revenue for confirmation of AUA’s exempt status. 


We look forward to your continued cooperation with AUA and wish you and your company, 
season's greetings and a successful new year. 


Sincerely yours, 


Basi) Stuart 
Director of Administration 


Head office: 
501, Fifth Avenue, Suite 1600, New York, NY 10017 
Telephone: 1-212-661-8899 Fax: 1-212-661-8864 
hitp:/Awww.auamed.org 
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